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DECI SI ON

MORGENSTERN, Menber: These consolidated cases are before
the Public Enploynent Relations Board (PERB or Board) on
exceptions to the attached proposed decision of an
Adm ni strative Law Judge (ALJ) filed by both the Clovis Unified
School District (D strict) and the Clovis Unified Teachers
Associ ation, CTA/NEA (QUTA or Associ ation).



In Case No. S-CE-635, the Association charged, and the ALJ
found, that the District violated subsections 3543.5(a), (b)
and (d) of the Educational Enploynment Relations Act (EERA or
Act)I by favoring the Faculty Senate over the Associ ati on,
granting benefits inconsistent with past practice, and
t hreat eni ng an Associ ation organi zer, all during the period
i medi ately preceding a representation election in which the
Associ ation sought to represent a unit of the District's
certificated enployees. 1In Case No. S-R-729, the Association

objects to the conduct of that election, held on May 26,

'EERA is codified at Governnent Code section 3540 et
seq. Al references herein are to the Governnent Code unless
ot herwi se i ndicated.

Section 3543.5 provides, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

- - L4 - - L4 L - L - - - L L - - - - L] - - -

(d) Domnate or interfere with the formation
or administration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to anot her.



1983.“ The Association alleged, and the ALJ found, that
essentially the same District conduct3 interfered with

enpl oyees® right to freely choose a representative, so that the
results of the election should be set aside.

The Board has carefully reviewed the entire record in this
case. W conclude that the ALJ's findings of fact are free of
prejudicial error and adopt them as the findings of the Board
itself. We affirmin part and reverse in part the ALJ's
concl usions of |aw consistent with the follow ng discussion.

DI SCUSSI ON

Case No. S-CE-635 - Unfair Practices

Rel ati onship to the Faculty Senate

The District excepts to the ALJ's finding that it violated
subsections 3543.5(a), (b) and (d) by failing to maintain the

"unqual ified requirenent of strict neutrality" (Santa Monica

PERB rules are codified at California Admnistrative
Code, title 8, section 31001 et seq.

Section 32738(c) provides as foll ows:

Obj ections shall be entertained by the Board
only on the follow ng grounds:

(1) The conduct conpl ai ned of interfered
with the enployees' right to freely choose a
representative, or

(2) Serious irregularity in the conduct of
the el ection.

]%'n addition to the conduct alleged to constitute unfair
practices, a captive audi ence speech nade within 24 hours of
the election is alleged as an independent basis for CUTA s
el ection objections.



Community Col |l ege District (9/21/79) PERB Decision No. 103) in

its dealings with CUTA and the Faculty Senate during the
pendency of a question concerning representation (QCR). The
ALJ found that, by neeting and conferring exclusively with the
Faculty Senate about matters fundanental to the enpl oynment
rel ationship, by providing the Faculty Senate with financi al
assi stance and support (typing and distribution of m nutes,
stationery, and release tine), and by maki ng express statenents
favoring the Senate, the District created the inpression that
it favored the Senate over the Association, thereby unlawfully
encour agi ng enpl oyees to support that organization, by a vote
for "no representative,” in preference to CUTA

The District does not contest the ALJ's finding that the
~Faculty Senate is an "enpl oyee organi zation" w thin the nmeaning
of the Act.)|4 However, it argues that, since the Faculty
Senate was not listed on the ballot, it was not a riva
organi zation, so that the District's support for it was

per m ssi bl e.

“Subsection 3540.1(d) defines enployee organization as
follows:

"Enpl oyee organi zati on" neans any

organi zati on whi ch includes enpl oyees of a
public school enployer and which has as one
of its primary purposes representing such
enpl oyees in their relations with that
public school enployer. "Enployee

organi zation" shall also include any person
such an organi zati on authorizes to act on
its behal f.



As the ALJ noted, this argunent has previously been

rejected by the Board in Sacranento City Unified School

District (4/30/82) PERB Decision No. 214. There, we held,
consistent wth precedent established by the National Labor

Rel ations Board (NLRB), that when an enpl oyer's canpaign for no
representation has the practical effect of providing support to
a rival organization, it is inconsequential that the rival
organi zation is not actually listed on the ballot.

In the remainder of its exceptions, the District nmerely
reasserts argunents raised before the ALJ and properly disposed
of in his proposed decision. However, in order to provide
gui dance to the parties, we offer the following clarification
of the nature of the obligation of strict neutrality during the
pre-el ection period.

Here, the finding of violation is based on three distinct
categories of District conduct, each of which rai ses sonmewhat
di fferent considerations.

1. Statutory Ri ghts

As the District argues, EERA guarantees a nonexcl usive
representative certain statutory rights -- the right to
represent its nmenbers, the right of reasonable access to school

facilities, and the right to dues deduction.5 I n addition,

°Section 3543.1 provides in peftinent part as follows:

(a) Enpl oyee organi zations shall have the
right to represent their nenbers in their
enpl oynent relations with public school



we have held that, so long as no exclusive representative
exi sts, a nonexclusive representative has the right to

represent its nmenbers in grievance proceedings (M. D ablo

Unified School District et al. (12/30/77) EERB Deci sion

No. 44) ? and the right to receive notice and an opportunity
to meet and confer regarding matters fundanental to the

enpl oynent relation prior to any enpl oyer change of such

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as
the exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enpl oyee
organi zation may represent that unit in
their enploynent relations with the public
school enpl oyer.

(b) Enpl oyee organi zati ons shall have the
right of access at reasonable tinmes to areas
in which enpl oyees work, the right to use
institutional bulletin boards, mail boxes,
and ot her means of communi cation, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by
this chapter

L L] - - * L] L] L L] L] L] L] L] * - - - L L L -

(d) Al enployee organizations shall have
the right to have nenbershi p dues deducted
pursuant to Sections 13532 and 13604.2 of
the Education Code, until such tine as an
enpl oyee organi zation is recognized as the
exclusive representative for any of the
enpl oyees in an appropriate unit, and then
such deduction as to any enployee in the
negotiating unit shall not be permssible
except to the exclusive representative.

®Prior to January 1, 1978, PERB was known as the
Educati onal Enpl oynent Rel ati ons Board.



matters. Los Angeles Unified School District (2/17/83) PERB

Deci si on No. 285.

The District argues that it acted consistently with its
past practice and with its obligations under EERA by conti nuing
to grant the Faculty Senate its statutory rights, and that it
woul d be senseless if strict neutrality required it to
term nate such a cooperative relationship. It further argues
that CUTA failed to prove that it ever requested or was denied
t he exercise of such rights.

The District is correct that termnation of its existing
relationship with the Faculty Senate is not required. |ndeed,
the denial of statutorily mandated rights could constitute an
unfair practice. However, given an existing relationship with
one enpl oyee organi zati on, the appearance of a conpeting
enpl oyee organi zati on, announced by the filing of a
representation petition, inposes on the enployer an additiona

affirmative obligation of "strict neutrality.” Santa Monica

Community Col |l ege District, supra, p. 22.

Thus, strict neutrality requires an enployer contenplating
a change in fundanental matters to provide notice and an
opportunity to neet and confer to all enployee organizations

whi ch represent enpl oyees affected by the change (Sacranento

City Unified School District, supra) or, alternatively, to




refrain frommaki ng any change until the QCR is resol ved. 77

Here, as in Sacranento, the District violated strict neutrality

by nmeeting exclusively with one organization while failing to

offer to neet with its conpetitor.

2. Financial Assistance and Support

In addition to failing to neet and confer equally with both
the Faculty Senate and CUTA, the District also provided the
Faculty Senate with financial assistance and support (typing
and distribution of m nutes, stationery and release tine) in
excess of that required by section 3543.1. 1In this respect,

the case is simlar to State of California (Departnent of

Corrections) (5/5/80) PERB Decision No. 127-S, wherein the

State provided enpl oyee organi zations with, inter alia, office
space, utilities, and inmate clerical services.

There, the Board found that the enployer's discontinuance
of these practices did not violate the Act. The mgjority

reasoned that the enployer's need to avoid favoring one

"Compare Pittsburg Unified School District (6/10/83) PERB
Deci sion No. 318 where we held that, during the pendency of a
LR initiated by the filing of a decertification petition,
strict neutrality precludes a unilateral change of benefits.
Pittsburg is distinguishable fromthe instant situation in that

ere the enployer never had a duty to negotiate with an

excl usive representative but only the nore limted duty to neet
and confer wth a nonexclusive representative. Gven this
[imted duty, a strict prohibition on unilateral change during
the pendency of a QCR initiated by the filing of a
representation petition would unduly burden the enployer and is
unwarranted. Rather, the enployer nay make a unil ateral change
after satisfying its duty to neet and confer in good faith with
al |l enpl oyee organi zati ons which represent enployees affected
by the change.




enpl oyee organi zati on over another constituted legitimte
business justification for the change. In his concurring
opi ni on, Chairperson GQuck additionally noted that the enployee
organi zations had no statutory entitlenent to enpl oyer support

of this kind. The concurring opinion states as follows at

pp. 18-19:
Interference with organizing is not
necessarily unl awf ul . It is interference
with protected organi zational activities
whi ch"are to be condemed. . . .

. I find nothing . . . which obligates

an enployer to provide to an enpl oyee

organi zation the type of facility involved

in this case. Indeed, it is arguable that

such action is prohibited.

Simlarly, in the instant case, the District's typing and

di stribution of mnutes, provision of stationery and rel ease
time to the Faculty Senate in thenselves arguably constitute
illegal financial assistance and support in violation of
subsection 3543.5(d). However, it is not necessary to decide
whet her, as the District claims, its conduct constituted
"perm ssi bl e cooperation” rather than unlawful support. G ven
the pending election, strict neutrality clearly required the
District either to discontinue these practices, as expressly

aut hori zed in Departnent of Corrections, supra, or, to the

extent that its conduct constituted "perm ssible cooperation,”
to affirmatively make simlar assistance available to all
enpl oyee organi zations. The District did neither. Cearly,

the Associ ation had no obligation to request such assistance.



| ndeed, it mght well be opposed to such nanagenent aid to
enpl oyee organi zations. Thus, the Association's failure to
request support is no defense to the District's conduct.

3. Enployer Statenents

G ven the context of District favoritismtoward the Faculty
Senat e noted above, Superintendent Bubhanan's statement, during
a mandatory neeting ten days before the election, that the
Senate did "a really good job" and was responsible for teachers
not having to work the final Saturday of the school year, was
likely interpreted by enployees as a further indication of
favoritism Simlarly, the District appeared to endorse the
Faculty Senate by preparing and paying for a mailing to al
teachers, just two weeks before the el ection, which contained
both a letter fromthe superintendent and a letter fromthe
Faculty Senate, in which the Senate clains responsibility for
the elimnation of the Saturday workday, reorganized grievance
procedures and the introduction of a proposed salary increase.
Especi ally when nade so close to an el ection, such overt
expressions of favoritismfor one enployee organi zati on over
anot her clearly exceed an enployer's free speech right and

violate strict neutrality.

For these reasons, we affirmthe ALJ's finding of violation.

Grant of Benefits

The District next excepts to the ALJ's conclusion that it
viol ated subsections 3543.5(a), (b) and (d) by continuing in

effect a two percent pay increase and by elimnating a required

10



Saturday workday. The ALJ relied on the Board's holding in San
Ranon Val l ey Unified School District (11/20/79) PERB Deci sion

No. 1l that, during the period prior to an election, an
enployer is obligated to act precisely as it would if a union
were not in the picture and, absent operational necessity, is
prohibited fromeither granting or wthhol ding benefits

i nconsi stent with past practice.

W affirmthe ALJ's decision with respect to the
elimnation of the Saturday workday. The District's claimthat
its action was consistent with past practice and wth a
pre-existing plan is without support in the record. Equally
nmeritless is its contention that no election was pending at the
time the change was nmade.

However, contrary to the ALJ, we find that the District's
decision to continue the two percent salary increase
constitutes the inplenentation of a previous plan rather than a
change in benefits, and that the decision and timng were
justified by factors other than the pendency of the el ection.

M cro Measurenents (1977) 233 NLRB 76; Centralia Fireside

Heal th, Inc. (1977) 237 NLRB 20.

In Mcro Measurenents, prior to the onset of an organizing

canpai gn, the enployer initiated an enpl oyee benefits

i nprovenent program which included a tentative decision to
grant a wage increase the followng year, conditional on the
success of a price increase in its products. The NLRB found

that the subsequent announcenent of the wage increase, granted

11



to unit and nonunit enployees ali ke ten days before the
el ection, was justified by factors other than the pendency of
the el ection.

Here, as in Mcro Measurenents, prior to CUTA's filing of

its representation petition, the District issued a salary
schedul e which stated that:

It is currently anticipated that the

i ncrease shall not be included in the

1983-84 sal ary schedul e.
This was followed by a letter a nonth later stating that the
District's ability to continue the wage increase "wll depend
upon any increased funding fromthe State Legislature.”

These cl auses are vague and tentative. They neither

definitively elimnate nor preserve the two percent increase,
but nmerely reserve the District's decision on the matter to a

| ater date, conditioned on State funding.

As in Mcro Measurenents, the District subsequently renoved

the uncertainty and granted the increase when it appeared that
the financial condition had been satisfied by the inclusion of
a six percent increase for school districts in the Governor's
proposed budget. Gven the District's announcenent, prior to
the filing of CUTA's representation petition, that the
continuation of the salary increase would depend upon increased
funding, the District's subsequent conduct consistent with its
announced pl an, provides no indication that the D strict
altered its behavior because "a union was in the picture.”

Neither is there any evidence of Faculty Senate involvenent in

12



the District's decision. Mreover, the timng of the
District's action was pronpted by its settlenent of an unfair
practice charge regarding classified enployees.® And, the

fact that the increase was granted to enployees not involved in
t he organi zi ng canpai gn, further indicates that the action was

governed by factors other than the election. Centralia, supra;

Town and Country Supermarkets (1979) 244 NLRB 303; Tiffin Dv,

of Hayes-Al bron (1978) 237 NLRB 20.

We, therefore, reverse the ALJ's finding of a violation
based on this conduct.
Threats

The District excepts to the ALJ's finding that Principal
James Fugman's statenents to Ken Klein during an eval uation
conference constituted an unlawful threat of reprisal in
vi ol ati on of subsections 3543.5(a) and (b), rather than

protected enployer free speech, citing R o Hondo Comunity

Col l ege District (5/19/80) PERB Decision No. 128. Based on his

observation of denmeanor during hearing, the ALJ credited
Klein's account of the neeting over Fugman's. He concl uded
that Klein had received a "warning" about his union activities
and was told by Fugman that he had "intimdated and threatened
teachers.” However, the circunstances were not reveal ed, Klein

was not asked for an explanation or permtted to offer a

%\ reject, however, the District's additional claim
that, in order to avoid a charge of discrimnation, it was
obligated to treat all enployees alike and to provide the sane
salary increase to CUTA nenbers as it did to classified
enpl oyees.

13



def ense, and Fugnan offered no evidence that Klein had in fact
harassed or intimdated other enployees or conducted inproper
activities during work tine so as to provide any operational
justification for the warning. Thus, the warning could have
led Klein to believe that continued union activities m ght
j eopardi ze his next eval uation.

Consistent with established Board precedent, we afford
deference to an ALJ's findings of fact which incorporate

credibility determnations. Santa Clara Unified School

District (9/26/79) PERB Decision No. 104. Moreover, based on
our review of the record, we find no reason to alter the ALJ's
findi ngs here.

Contrary to the District's contentions, the fact that the
comments were brief and made to only one enpl oyee does not

elimnate their coercive nature. North Anmerican Aviation, |nc..

(1967) 163 NLRB No. 115 [65 LRRM 1017]; PPG Industries, lInc.

(1980) 251 NLRB No. 156 [105 LRRM 1434]. Sinmilarly, the
finding that Fugman's comments reasonably tended to coerce
Kl ein does not require evidence that Klein actually felt
threatened or intimdated, or was in fact discouraged from
participating in Association activities as a result of the

meeting. As the court stated in NLRB V. Tri angl e Publications

(3d Cir. 1974) 500 F.2d 597, 598:

That no one was in fact coerced or
intimdated is of no rel evance. The test of
coercion and intimdation is not whether the
m sconduct proves effective. The test is
whet her the mi sconduct is such that, under

14



the circunstances existing, it may
reasonably tend to coerce or intimdate
enpl oyees in the exercise of rights
protected under the Act.

We, therefore, affirmthe ALJ's finding of violation.

| nt errogati on

The Associ ation excepts to the ALJ's dism ssal of its
all egation that Learning Director Robert Udall's interviews of
12 teachers at Cark School constituted unlawful polling or

interrogation. G ting Blue Flash Express, Inc. (1954) 109 NLRB

591 [34 LRRM 1384], the ALJ exam ned the circunstances
surroundi ng the conversations and determ ned that the
questioning was neither so threatening nor coercive as to
constitute an interference with enpl oyee rights.

The Association correctly clainms that the conversations
cannot be characterized as conpletely casual in that they were
initiated at the request of school managenent to ascertain how
teachers felt about the union, and the outcone of the
conversations was reported to managenent. In addition, as
argued by the Association, we disavow the ALJ's reliance on the
fact that U dall never directly asked enpl oyees how they were
going to vote. The specific words used are not determnative
where the inquiry conveys enpl oyer disapproval toward the union
and creates an expectation of enpl oyee response. EEQ

| ndustries, supra. And, as the Association contends, the

District offers no legitinmate business purpose to justify the

i ntervi ews.

15



Nonet hel ess, we find that the totality of circunstances,
al t hough questionabl e, does not in this instance rise to a
| evel of coercion which could cause even slight harmto

enpl oyees' rights. Carlsbad Unified School District (1/30/79)

PERB Deci si on No. 89.

As the ALJ notes, the interviews were conducted in a
friendly manner by a well-liked adm nistrator in a |owkey
style and involved only a small percentage of the entire
el ectorate. Wiile Udall's assurance of a right to remain
silent does not ampunt to an assurance agai nst reprisal, since
silence could be construed as support for the union (Ehyl
Corp. (1977) 231 NLRB 431 [97 LRRM 1465]), here, the facts
indicate that Udall was effective in quelling any teacher
anxieties or fears. In sum we find in these conversations no
hint of hostility or inplied retaliation against teachers for
their views and, therefore, no evidence that the conversations
reasonably tended to coerce or intimdate the enpl oyees.

Case No. S-R-729 - Obhjections to El ection

The ALJ found that, taken collectively, the District's
favoritismtoward the Faculty Senate, grant of benefits, and
threats to Association organizer Ken Klein, all found to be
unfair practices, as well as a captive audi ence speech nade
within 24 hours of the election, are nore than adequate to
establish a "probable inpact on the enpl oyees' vote."

Jefferson Elementary School Distrijct (6/10/81) PERB Decision
No. 164. He, therefore, sustained the Association' s objections
and ordered a new el ection. Both parties except.

16



The Associ ation reasserts its claim rejected by the ALJ,
that PERB shoul d adopt the per se rule stated by the NLRB in
Peerl ess Plywod Co. (1953) 107 NLRB 427 [33 LRRM 1151] that an

enpl oyer's anti-union speech to a captive audi ence during work
time within 24 hours of an election is, in itself, grounds for

setting aside an election.

In contrast, the District contends that a party conpl ai ni ng
of election results nust establish that pre-election conduct
had not merely a probable inpact, but an actual inpact, on the
enpl oyees' vote. It clainms that the captive audi ence speech
was unlikely to affect the enpl oyees' vote because it was a
brief statenent presented to |less than ten percent of the
~electorate at a regularly schedul ed neeting and that, unlike
the private sector, in the schools, faculty neetings are a
routine, nonthreatening event. |In addition, according to the
District, the other factors which the ALJ "erroneously
determined to be unfair practices"” had no relation to the

el ection and could not have had an actual inpact on it.

W reject the argunments advanced by both parties and affirm
the ALJ's reasoning and concl usion.

Wil e the Board has not previously had occasion to consider
an enpl oyer's captive audi ence speech occurring within 24 hours
of an election, we find no reason why that conduct conpels a
departure fromour well-established rule that the decision to
set aside an election "depends on the totality of circunstances

rai sed in each case and, when appropriate, the cumnulative

17



effect of the conduct which forns the basis for the relief

requested.” San Ranon Valley Unified School District, supra,

p. 29; Jefferson Elenentary School District, supra.

We, therefore, adopt the ALJ's conclusion that the timng
of the speech is one factor to be considered along with others
in determning whether the District's conduct had a probable
i npact on the enpl oyees' vote so that the el ection should be
set asi de.

I n maki ng such determ nation, denonstration of unlawful

conduct is "a threshold question.” San Ranon Valley Unified

School District, supra, p. 28. The Board will not,

necessarily, in every situation where conduct tantanount to an
unfair practice is evidenced, order that the election be
rerun. Neither do we preclude the possibility that conduct
which is not tantanmobunt to an unfair practice, including, for
exanpl e, a captive audi ence speech made within 24 hours of an
el ection, mght so interfere with enployee free choice as to
warrant setting aside an el ection.

Mor eover, we have previously rejected the District's

argunent that proof of an actual inpact on enpl oyees' vote is

required. As we stated in San Ranmon Valley Unified School

District, supra, at p. 27:

In cases involving el ection challenges, the
Board is unwilling to require that the
secrecy of an individual's election conduct
be invaded in order to present affirmative
proof that the protested activity had a
direct inpact on the election results. In
the appropriate case, the Board may infer

18



fromthe record as a whole that the conduct
tantanount to an unfair practice inproperly
i nfl uenced the enpl oyees' vote.

Here, we have found that during the pre-election period,
the District conmtted unfair practices by encouraging
enpl oyees to support the Faculty Senate in preference to CUTA,
by elimnating a required Saturday workday, and by threatening
Associ ation organi zer Ken Klein regarding his Association
activities. The conclusion that these actions, along with the
captive audi ence speech, had a probable inpact on the election
is fully warranted.

Initially, the District established a relationship of
support for the Faculty Senate which not only exceeded its
statutory obligations, but tended to create the appearance, if
not the fact, of an "in-house" or "conpany"” union. It provided
the Senate with financial support, typing and distribution of
its mnutes, stationery and release tinme, which was not nade
equal |y available to the Association, thereby facilitating the
Senate's operation and its ability to communicate with
enpl oyees. Conversely, it unlawfully interfered with the
Association's right to communicate with enpl oyees and to
conduct its election canpaign by making unsupported all egations
and threats agai nst Association organi zer Ken Klein. Most
egregiously, by neeting and conferring exclusively with the
Faculty Senate about the Saturday workday, then elimnating
that required workday, long a matter of keen enpl oyee interest,

the District clearly encouraged enployees to stay with the

19



Senate and reject the Association. Then, if any enpl oyee had
m ssed the point, the District expressly credited the Senate

wi th having elimnated the Saturday workday -- both in a
mandatory neeting ten days before the election and in a mailing
to teachers two weeks before the election. Finally, the
nmorni ng before the election, Principal Fugman conducted a
mandatory faculty nmeeting in which he urged the teachers to

vote for no representation.

We find it highly probable that this entire course of
conduct interfered with enpl oyees! opportunity to exercise
their free choice in the election held on May 26, 1983, and we
wi Il order that election set aside and a second el ection
conducted by the Sacranento Regional Director of the PERB.

REVEDY

We have found that the District unlawmfully elimnated the
final Saturday workday of the school year while a question
concerning representation was pendi ng. However, we find that
it would not effectuate the purposes of the Act to reinstate
the Saturday workday. This finding is consistent wth orders

of the NLRB. Triangle Sheet Metal Works (1978) 237 NLRB 364;

Eastern Industries (1975) 217 NLRB 712.

In addition, because this Decision will issue during sunmer
vacati on when teachers will not be on District prem ses, we
find that personal delivery of the attached Notices is
necessary, in addition to customary posting, in order to ensure
t hat enpl oyees receive pronpt and effective notice of the
resolution of this controversy.
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ORDER
Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case, it is found that the Clovis
Unified School District violated subsections 3543.5(a), (b) and
(d) of the Educational Enploynent Relations Act. It is further
found that the District denied enployees the opportunity to
exercise free choice in the election held on May 26, 1983.
Pursuant to subsection 3541.5(c) of the Governnent Code, it is
hereby ORDERED that the District, its governing board and its
representatives shall:
A.  CEASE AND DESI ST FROM
1. Encouraging enployees to join any organization in
preference to another at a time when a question concerning
representation is pending by:
(a) providing the Faculty Senate with financia
assi stance and support which is not nade equally available
to the Clovis Unified Teachers Association, CTA/ NEA,
(b) neeting and conferring exclusively with the Faculty
Senate about matters fundamental to the enpl oyment
rel ationship;
(c) making changes in enployee benefits that are not
consistent with past practice; and
(d) crediting the Faculty Senate with securing
I nprovenments in enployee benefits.
2. Interfering with the right of enployees to form join
and participate in the activities of enployee organizatiohs of
their own choosing by:

21



(a) encouraging enployees to join the Faculty Senate in
preference to the Clovis Unified Teachers Association,
CTA/ NEA;

(b) making changes in enployee benefits that are not
consistent with past practice, at a time a question
concerning representation is pending; and

(c) threatening an enpl oyee because of his
participation in activities protected by the Educational
Enpl oyment Rel ations Act.

3. Denying the Clovis Unified Teachers Associ ation,
CTA/ NEA, rights guaranteed to it by EERA by:

(a) encouraging enployees to join the Faculty Senate in
preference to the Association;

(b) making changes in enployee benefits that are not
consistent with past practice at a tinme a question
concerning representation is pending; and

(c) threatening an enployee because of his
participation in Association activities.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Wthin thirty-five (35 days follow ng the date of
service of this Decision, post at all school sites and al
ot her work | ocations where notices to enployees are customarily
pl aced, copies of the Notices attached hereto as appendi ces.
The Notices nust be signed by an authorized agent of the

District, indicating that the District will comply with the
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terms of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the Notices are not reduced in
size, altered, defaced or covered by any other material.

2. Wthin thirty-five (35 days follow ng the date of
service of this Decision, mail a copy of the attached Notices
to each enployee in the certificated unit.

3. Witten notification of the actions taken to conply
with this Order shall be nade to the Sacranento Regi onal
Director of the Public Enploynent Relations Board in accordance
with her instructions.

It is further ORDERED that the results of the May 26, 1983
representation election shall be declared invalid and a new
el ection shall be conducted as ordered by the Sacranento

Regi onal Director.

Menmbers Tovar and Jaeger joined in this Decision.
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APPENDI X A
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE

PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. S-CE-635,
Clovis Unified Teachers Association, CTA/NEA v. Clovis Unified
School District, inwhich alT parties had the right to
participate,” |T has been found that the Clovis Unified School
District violated subsections 3543.5(a), (b) and (d) of the
Educational Enployment Relations Act.

~ As a result of this conduct, we have been ordered to post
this Notice and we will abide by the following. We will:

CEASE AND DESI ST FROM

1.  Encouraging enployees toWAoin any organization in
preference to another at a tinme when a question concerning
representation is pending by:

~(a) providing the Faculty Senate with financi al
assistance and support which is not made equally available
to the Clovis Unified Teacheps Associ ation, CTA/ NEA;

(b) meeting and conferring exclusively with the Faculty
Senate about matters fundamental to the enployment
rel ationship;

(c) making changes in enployee benefits that are not
consistent with past practice; and

_ (d) crediting the Faculty Senate with securing
I mprovements in enployee benefits.

2. Interfering with the right of enployees to form join
and participate in the activities of enployee organizations of
their own choosing by:

(a) encouraging enployees to join the Faculty Senate in
preference to the Clovis Unified Teachers Associ ation,
CTA/ NEA;

(b) making changes in enployee benefits that are not
consistent with past practice, at a time a question
concerning representation is pending; and



(c) threatening an enpl oyee because of his _
participation in activities protected by the Educational
Enpl oynment Rel ations Act.

ed Teachers Associ ation,

3 Denying the Clovis Unifi
it by EERA by:

CTA/ NEA, rights guaranteed to

(a) encouraging enployees to join the Faculty Senate in
preference to the Association;

(b) making changes in enployee benefits that are not
consistent with past practice at a time a question
concerning representation is pending; and

(c) threatening an enpl oyee because of his
participation in Association activities.

Dat ed: CLOVI S UNIFI ED SCHOCOL DI STRICT

By

Aut hori zed Agent

THIS IS AN OFFI CI AL NOTICE. I T MUST REMAIN POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
aETEEPXEED I N SI ZE, DEFACED, ALTERED, OR COVERED BY ANY



APPENDI X B
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Representation Case No. S-R-729, Covis
Uni fied Teachers Associ ation, CTA/ NEA, enployee organization,
and Clovis Unified School District, enployer, in which all
parties had the right to participate, it has been found that
the .Clovis Unified School District denied enployees the
opportunity to exercise free choice in the election held on
May 26, 1983.

The Public Enpl oynent Rel ations Board has, therefore,
ordered that the results of that election shall be declared
invalid and a new el ection shall be conducted by the Sacranento
Regi onal Director of the Public Enploynent Relations Board.

Dat ed: CLOVIS UNI FI ED SCHOOL DI STRI CT

Aut hori zed Agent

THIS IS AN OFFICIAL NOTICE. |IT MUST REMAI N POSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED I N SI ZE, DEFACED, ALTERED, OR COVERED BY ANY

MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CLOVI S UNI FI ED TEACHERS ASSCOCI ATI ON,
CTA/ NEA,
Unfair Practice

Charging Party, Case No. S-CE-635

V.
CLOVI S UNI FI ED SCHOOL DI STRI CT,

Respondent .

CLOVI S UNI FI ED TEACHERS ASSOCI ATI ON,

CTA/ NEA,
Represent ati on
Enpl oyee Organi zati on, Case No. SR 729
and PROPOSED DECI SI ON

- (10/ 18/ 83)
CLOVI S UNI FI ED SCHOOL DI STRI CT,

Enmpl oyer.

e i I T i P P L N N )

Appear ances: D ane Ross, Attorney, for the dovis Unified
Teachers Associ ation, CTA/NEA;, Harry Finkle and

Mary Beth de Goede, Attorneys (Finkle & Stroup), for the Covis
Uni fied School District.

Before Ronald E. Bl ubaugh, Hearing O ficer.
PROCEDURAL HI_ STORY

In this consolidated unfair practice and objections to
el ection case, an enpl oyee organi zation alleges numnerous
grounds for setting aside a representation election. The
el ection resulted in the defeat of the organization's bid to

becone exclusive representative.



The Clovis Unified Teachers Association, CTA/NEA (hereafter
Associ ation) on June 7, 1983, filed objections to the conduct
of a representation election which had occurred the previous
month in the Clovis Unified School District (hereafter
District). On June 13, 1983, the Association filed an unfair
practice charge which parallels the allegations in the
objections and contends that the District thereby violated the
Educati onal Enployment Relations Act subsections 3543.5(a), (b)
and (d).!

The Sacranmento regional attorney of the Public Enploynent

Rel ations Board (hereafter PERB) on June 30, -1983, issued a

'Unl ess otherwi se indicated, all references are to the
Government Code. The Educational Enployment Relations Act
(hereafter EERA) is found at section 3540 et seq. In relevant
part, section 3543.5 provides as follows:

It shall be unlawful for a public schoo
enmpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
di scrim nate against enployees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter

- * » L] - - - L) L] L] L] - * * * * L] - L] L] L] L] L]

(d) Domnate or interfere with the
formation or admnistration of any enployee
organi zation, or contribute financial or
other support to it, or in any way encourage
enpl oyees to join any organization in
preference to another.



conpl aint against the D strict on certain portions of the
unfair practice charge. On the sane day, the regional attorney
di sm ssed other portions of the charge and, acting as an agent
for the director of representation, also dismssed those
portions of the objections which parallel the dism ssed
portions of the unfair practice charge. The dism ssed portions
of the charge and objections alleged that the D strict had
poll ed certain enployees who were not nenbers of the unit the
Associ ation sought to represent and was responsible for polling
whi ch was conducted by an organi zati on knowmn as Teachers for
Unity. Also dismssed was a contention that the District made
certain msrepresentations during the weeks before the
el ection. No exceptions were filed to the partial dismssal.
The remaining objections and those portions of the charge
upon which a conplaint was issued, in sunmary, allege that the
District:

-- Interrogated enployees at six schools about their election
preferences and the preferences of fellow workers;

~-- Made a pre-election announcenment about enployee salaries at
a time nuch earlier than such announcenents usually are
made;

— Made a pre-election reduction in the length of the 1982-83
school year;

— Conducted a pre-election mandatory neeting with tenporary
teachers during which the superintendent warned that
el ection of the Association wuld lead ultimately to the
| ayoff of tenporary teachers;

-- Threatened retaliation against Ken Klein, an Association
activist, for his organizing efforts;



-- Conducted a pre-election nmeeting at which the
superintendent threatened a reduction of benefits under
coll ective bargaining including a change in policies on
energency | eaves;

-~ Supported a rival enployee organization, the Faculty
Senate, by neeting and negotiating with it during the
pre-el ection period,

~= (Gave representatives of Teachers for Unity a list of the
addresses and tel ephone nunbers of substitute teachers
after denying such information to the Association and then
provided the information to the Association when it was too
late to be of use;

-- Conducted a mandatory faculty neeting at Kastner
I nternmedi ate School within 24 hours of the commencenent of
the election during which the District's anti-collective
bargai ning position was reiterated.

-- Conducted surveillance of Association neetings.

The District answered the charge on July 19, 1983, denying
the factual allegations and asserting various affirmative
defenses including the contention that the charge failed to
state a prima facie case. Also on July 19, the District filed
a notion for particularization which was denied the follow ng
day by the undersigned hearing officer.

The Association on July 19 filed an anmendnent to the unfair
practice charge, seeking to add a contention that the
District's conduct violated subsection 3543.5(c). The proposed
amendnent was denied at the commencenent of the hearing.
Following the presentation of its case-in-chief, the
Associ ation reduced from six to one the nunber of schools at
which it contends there was enployer interrogation about

enpl oyee el ection preferences. The Association also wthdrew



its allegation that the District had conducted surveillance of
Associ ation neetings.

The hearing was held in Fresno on July 25, 26, and
27, 1983. The parties filed responsive briefs, the |ast of
whi ch was received on Cctober 13, 1983. The case was submtted
for decision as of that date.

FI NDI NGS OF FACT

The Covis Unified School District and the Covis Unified
Teachers Association are an enployer and an enpl oyee
organi zation within the neaning of the EERA. The District
operates kindergarten through twelfth grade classes for
approxi mately 15,000 students in 12 elenentary schools, two
internediéte schools, two high schools and a continuation high
school. There were 680 enployees in the unit which the
Associ ation sought to represent. Approximately 80 of that
nunber were substitute teachers.

The events at issue arose in the context of an election
canpai gn through which the Association sought to becone
excl usive representative of the District's certificated
enpl oyees. The Association filed a representation petition
with the PERB on Novenber 10, 1982, seeking to represent all
certificated enployees with certain specified exceptions.
Among those listed for exclusion were substitute teachers.

On Decenber 28, 1982, followng the completion of a

suppl enental showing of interest, the Sacranmento Regi ona



Director of the PERB determ ned that the Association had
denonstrated support by a mpjority of the enployees in the
proposed unit. There was no intervention by a conpeting
organi zation within the appropriate time period. On
January 13, 1983, the District denied recognition asserting
that the proposed unit was inappropriate because it failed to
i nclude substitute teachers. On February 4, 1983, both parties
met with a PERB representative to discuss their disagreenent
about the appropriate unit. As a result of that neeting, the
parties entered the follow ng agreenent:
The Clovis Unified School District and the
Clovis Unified Teachers Associ ati on/ CTA/ NEA
stipulate to the follow ng:
1. |If CUTA/CTA/NEA files an anendnent to
i nclude the substitute teachers in the
proposed unit, the District shall not
rai se additional issues regarding the
appropri ateness of the proposed unit.
(PERB Rul e Section 33100).
2. If the petition is found to be valid,
the District hereby requests an election
to determ ne what, if any, organization
t he enpl oyees choose to represent them
for the purposes of collective
bargai ning. (PERB Rules, Article 4,
Section 33190, Format B (5).

On March 18, 1983, the Association filed an amended
petition which added substitute teachers to the proposed unit.
In accord with PERB rules, the District posted the amendnent
and there was no intervention. On April 25, 1983, the regional

director signed an agreenment with the parties to conduct an



el ection on May 26, 1983, within the enlarged unit. On the
ball ot were the Association and "no representation.” The four
polling locations were open from7 a.m to 9 am and from 2:30
p.m to5 p.m on the day of the election. There were 697
eligible voters of whom 614 actually voted. The vote tally was
323 for no representation, 288 for the Association and three
chal | enged bal |l ots.

During the pre-election canpaign, D strict admnistrators
actively urged enployees to vote for no representation.
Superintendent Floyd B. Buchanan wote and had distributed
anong enpl oyees seven letters stating the District's opposition
to collective bargaining.

Several of the letters specifically urged enpl oyees to vote
for no representation. As will be seen, infra, other
| ower-ranking admnistrators reflected the superintendent's
position and urged enployees to vote for no representation.

Interrogation at dark Internediate School

Al though it originally alleged that the District had
interrogated enployees at six schools, the Association
presented evidence of enployer interrogation at only one
school, C. Todd dark Internmediate School. Admnistratively,
Cark is divided into three "clusters," each headed by a
| earning director who reports to the principal, Beau Carter.
The learning directors — Robert U dall, Virginia Thonmas and

Jack Bohan —are the equivalent of vice principals and are



each responsible for one-third of the 50 to 60 nenber faculty.
| ndi vi dual faculty nenbers report to their learning directors
who complete their evaluations and assign them work.

O the three learning directors, the one who discussed the
el ection with the l|argest nunber of teachers was
Robert U dall. M. Udall discussed the election with at |east
12 teachers over a three-day period in md-April. Eight of
those teachers were witnesses at the hearing and, with one
exception, were undisturbed by M. Udall's comments. Several
of the teachers volunteered favorable coments about M. U dal
as a supervisor and stated that they found nothing in his
remarks to be intimdating or coercive. There were no
significant variations in the wtnesses' descriptions about the
conversati ons.

M. Udall testified that he was asked by his principal,
M. Carter, "to get a feeling of how the teachers on ny team
felt with regards to collective bargaining.” He understood
this to nmean that he should talk to the teachers who reported
to himand find out their attitudes. M. Udall called sone
teachers into his office in groups of three and he spoke to
ot hers individually.

M. Udall credibly testified that at the commencenent of
each neeting with teachers he nentioned that the election was
drawi ng near and he wanted them to know his position and where

he "would be comng from" He said he then told themthat,



... 1f they chose not to say anything with
regards to the election or collective

bar gai ning, that they did not have to say
anything, that it specifically was not

really any of ny business. But if they felt
confortable with nme, that they could discuss
it wwth nme because | was going to tell them
ny position related to collective bargaining.

M. Udall said he told the teachers that at the tine of a
1977 PERB election in Covis he had been president of the
Clovis Federation of Teachers and worked for collective
bar gai ning. However, he continued, the passage of
Proposition 13 had destroyed the value of collective bargaining
because "the school board no |longer had control of the purse
strings." Only the Legislature has control now, he said.

M. Udall said he did not ask individual enployees how
they would vote in the election or how others would vote and
that he made no threats. However, as a result of comrents nade
by the teachers during the discussions and his general
observations of them M. Udall reached concl usions about
their individual positions. He then passed on the concl usions
he had reached about teacher sentinments to Assistant
Superintendent Dale Stringer.

Teacher recollections of those neetings, wth one
exception, do not differ significantly fromM. Udall's
testinony. Mary Ross testified that M. U dall asked about her

"feelings" regarding the election. She said he was "just

generally talking, pros and cons and different things of this



sort"” and "nothing (was) really directed toward" her.
Gayl e Taylor testified that she couldn't say "that he asked ne
how are you going to vote" but she believed that basically was
"what he was wanting nme to tell him" Robert Urich described
his nmeeting with M. Udall as "very low key" and that the
| earning director "nentioned sonething about ny views and he
says if you feel that you don't need to answer or you don't
want to answer that's perfectly all right." He said M. U dal
did not specifically ask him how he would vote.

Rosenari e Bezzera-Nader testified that M. U dall asked "a
vague question such as did | have any feeling about the
el ection" but did not specifically ask her how she would vote.
She described himas being "very professional with ne."”
Barbara Dark said M. U dall asked her if she "would support
the District” in the election. He did not ask her how she
would vote in the election. Carolyn Neumann testified that
M. Udall initiated a brief discussion by saying, "You know
we're having an election.” At that point, she responded
saying, "Wiit a mnute, if we were going to vote right now I'd
know how I would vote but I've got . . . two or three weeks

and I'll look things over and nmake a decent judgnent."

The conversation was thereupon termnated with M. U dall
asking Ms. Neumann to let himknow if she had any questi ons.
Karl Peterson testified that he had strong opinions about the

outconme of the election and di scussed the subject often wth
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M. Udall, whomhe described as a close friend. However,
M. Peterson said he had hinself initiated the discussions on
nost occasions and that M. Udall knew his position.

The only witness to testify that she specifically was asked
how she would vote was Christina Cole. She said that she was
called into a neeting with two other teachers.

. [He said that as we all knew, there
woul d be an upcom ng election as to whether
Clovis Unified would be going CTA or not and
that he was going to just point-blank ask us
how we were going to vote and, of course, we

didn't have to tell himif we did not want
to.

Ms. Cole was highly annoyed about the neeting with
M. Udall and displayed that annoyance on the w tness stand.
Her version of M. Udall's comments was not corroborated by
Mary Ross, one of the two teachers present at the same neeting
wth M. Udall. Al wtnesses who testified about the
neetings with M. U dall, except for M. Udall hinself, were
called by the Association. Ms. Cole's testinony was in
striking contrast to the others and it is concluded that her
recollection of M. Udall's statenents was col ored by her
obvi ous annoyance that an adm nistrator had nmade any comment at
all to her about the election. It is concluded that while
M. Udall, in the words of Ms. Ross, asked whether Ms. Cole
had "any feelings" about the election, he did not "point blank"

ask her how she would vote.
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The Association called four wtnesses to testify about
comments and statenents nade by |earning director
Virginia Thomas regarding collective bargaining. None of the
W tnesses testified that Ms. Thomas asked how they would vote.
Richard Cook said Ms. Thomas asked hi m whet her anyt hing
bot hered himor was there anything he needed to know about the
el ection. Robert Hatmaker said Ms. Thomas asked himif he
would be willing to attend a neeting regarding the el ection.
He replied that he would be willing but a neeting was not
conducted. Carole Kanpfe testified that she was not asked how
she would vote and Linda Linder said she raised the issue of
the election with Ms. Thomas and that Ms. Thomas, whom she
i kes, asked no questions.

The Association called one witness, Mchael Davis, to
testify about comments nmade by l|earning director Jack Bohan.
He said that M. Bohan called himinto the office two to three
weeks before the election and asked how he felt about
coll ective bargaining. After M. Davis gave "a general
answer," M. Bohan asked if he would read all the statenments
that came into his mailbox. M. Davis said that he wuld and
the subject of the conversation then shifted to sports.

Benefit | nprovenents

On February 9, 1983, the District school board voted to

continue into the 1983-84 school year a 2 percent pay increase

whi ch enpl oyees had received in the fall of 1982. The

12



District's action pertained to all enployees and it renoved a
cloud which had hung over the pay increase.

When teachers in Cctober of 1982 received copies of a
revised 1982-83 certificated salary schedule reflecting the 2
percent increase, they were warned that the increase m ght be
for one year only. The pay schedule itself contained the
followi ng notation:

The 1982-83 school year salary schedul e
reflects a two percent across-the-board
sal ary increase.

It is currently anticipated that the

i ncrease shall not be included in the
1983-84 salary schedule, and the 1983-84

school year schedule will be identical
(sic) to the 1981-82 school year salary
schedul e.

A further warning was contained in a letter to enployees from
the governing board president who advised that,

The District's ability to continue the

2 percent increase into the 1983-84 school

year will have to depend upon any increased

funding fromthe State Legi sl ature.
Simlar warnings were given to confidential, managenent and
busi ness-support enpl oyees, all of whom received a 2 percent
pay increase in Cctober of 1982.

The pay situation was a concern of the Faculty Senate

t hroughout the fall and winter of 1982-83. The record
establ i shes that teachers were concerned about whether or not

they would retain or |ose the 2 percent increase.
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The question of the permanence of the pay raise becane an
i ssue between the District and the California School Enployees
Associ ation (hereafter CSEA), exclusive representative of
enpl oyees in the District's operational -support unit. On
January 20, 1983, CSEA filed an unfair practice charge2
against the District, alleging that the District had failed to
negotiate in good faith when it unilaterally added the warning
note to the salary schedule after the parties had reached
tentative agreenent. The charge further alleged that the
school board had approved the tentative agreenent with the
restrictive note as part of its contents. CSEA alleged that

the matter had never been discussed in negotiations.

After sone discussion, CSEA and the District settled the
unfair practice case wthout a hearing when the District
wi thdrew the restrictive |anguage from the contractual salary
schedul e. Associ ate Superintendent David E. Cook, the
District's chief representative in labor relations, testified
that the school board dropped the restriction fromall salary
schedules following the settlenent with CSEA.

M. Cook testified that as early as January the District
had concluded that it would not have to reduce enployee

salaries in the fall of 1983. This becane apparent, he said,

2California School Employees Association, Chapter No. 250
v. Clovis Unified School District, Case No. SCE-572.
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after the governor's proposed budget was nade public. He said
the District assuned that the Legi sl ature would appropriate no
| ess than what the governor proposed and the anount proposed by
the governor was sufficient to elimnate any need for a
reduction. M. Cook said the school board wanted to do
sonething for enployee norale and that "if they could renove
that one particular little thing that's bothering people," it
should do so.

Nevert hel ess, within two weeks of when the District
concluded that it had sufficient noney to maintain the
2 percent pay increase in the fall of 1983, the school board
was considering budget reductions. The superintendent on
March 8, 1983, presented the board with a list of tentative
reductions totaling $1 million. The superintendent's
menor andum to the school board was based in part on an
assunption that "there will not be additional funding provided
by the State Legislature for 1983-84." The nmeno then proceeds
to list certain areas which District admnistrators had marked

for reduction if necessary.

Pay increases for enployees ordinarily are approved by the
school board during the sumrer, typically in August.

On February 23, 1983, the school board voted to shorten the
school year by one day through elimnation of a requirenent

that teachers work on the Saturday after the rel ease of
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students. There was w despread faculty opposition to the
Saturday workday and its cancellation long had been a goal of
the Faculty Senate.

Teachers had worked on the final Saturday of the schoo
year for at least three years. The District intended to
abandon the Saturday workday in the 1981-82 school year. Wen
the school calendar for 1981-82 academ c year originally was
adopted on Decenber 10, 1980, the final workday of the year was
set for Friday, June 11, 1982. Subsequently, however, the
Legi slature established a Martin Luther King holiday on
January 15, effective in the 1981-82 school year. Wen the new
hol i day was added, the District decided to make up the |ost day
by extending the school year. The Faculty Senate on
Septenber 23, 1981, was invited to choose between adding the
Saturday after the conpletion of classes or the Mnday after
that. The teachers opted for the Saturday.

The Saturday workday was continued in the 1982 83 school
cal endar but faculty opposition to it renmained persistent. O
Decenber 15, 1982, the Faculty Senate voted to forma committee
to neet wth Associate Superintendent Cook and seek elimnation
of the Saturday workday. At the subsequent neeting, the
commttee was told that while the District could drop the
Saturday workday and still neet state requirenents on length of
school year, it did not want to do so. The District wanted a

school year longer than the m ni num
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On January 26, 1983, Faculty Senate representative Ron Ree
spoke to the school board and gave nenbers a copy of a letter
from the senate requesting elimnation of the Saturday
wor kday. He told the board that while the teachers understood
the District's concerns about students, it was bad for teacher
norale to have to report to school that final Saturday. The
school board took no action on the proposal that night but the
matter arose again at the February 23, 1983, neeting in the
context of a discussion about the 1983-84 school cal endar. The
proposed 1983-84 calendar did not contain the end of schoo
year Saturday workday and during the course of discussion, the
school board nenbers decided that if the Saturday workday was
to be elimnated in 1983-84 it mght as well be dropped also
for 1982-83.

The effect of the school board's decision was that the
1982-83 school year was shortened by one day to a total of
179. Associ ate Superintendent Cook, who attended the February
23 nmeeting, testified that in discussion the board nmenbers
indicated a belief that enployees had done a good job and the
board wanted to do nore for them

Even though the 1983-84 school cal endar does not contain
t he end- of -year Sﬁturdéy wor kday, the school year will return

to its previous length of 180 days.

In May, about three weeks before the election, D strict

17



Superi ntendent Fl oyd Buchanan held a 45-mnute after school
meeting with the District's tenporary teachers. Some 35 to 40
teachers were present. The various wtnesses who testified
about the neeting are in substantial agreement about what was
sai d.

The superintendent called the neeting to inform the
tenporary teachers about their prospects for reenploynment in
the 1983-84 school year. He described the District's financia
probl ens which he attributed, in part, to a |ess-than-projected
increase in student enrollnent. He said that fewer pernmanent
teachers had gone on leave and it therefore was probabl e that
the District would need fewer tenporary teachers in 1983-84.
He said that the situation would not be |ike previous years
when 95 percent of the tenporary teachers were rehired and he
predicted that 10 to 15 of the tenporaries enployed in 1982-83

woul d not be rehired for the next year.

Sone of those attending got the clear inpression that it
woul d be advisable to ook for another job because there was no
guarantee of reenploynment in Clovis. The superintendent
‘reinforced this inpression by advising the tenporary teachers
that the District would provide whatever assistance possible to
those who decided to look for jobs el sewhere.

The superintendent spoke for about 30 m nutes and then
opened the neeting to questions. At the tine the neeting was

opened to questions the superintendent had nade no nention of
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the forthcomng election and had offered no opinion about
collective bargaining or the Associ ation.

One of the questions to Dr. Buchanan was, "If the union
were to win this election, how would that affect the hiring of
us as tenporary teachers?" The superintendent conmmenced his
answer by observing that he had not raised the issue of the
el ection but that it had been brought up by the questioner.
Wtnesses gave simlar versions of the superintendent's
answer. Marilyn Mack, an Association witness, recalled that
t he superintendent,

. . said something to the effect that if
the union did pass and the District were
required to spend nonies in certain ways by,
| assunme, salary raises or so forth, that
there mght be |ess noney available and that
woul d nmean that there would be |ess teachers
to be able to be hired and he said, of
course, that would probably affect the
hiring of tenporary teachers.

Brian All en, another Association w tness, recalled the
superi ntendent as saying that,

nost tines when unions cone into a

district . . . what they ask for first is
for [a] pay increase, and if that was the
case . . . the noney only cones fromone
area . . . and if ... we didn't get extra

nmoney fromthe State, which they weren't
sure of at that tinme, that they'd have to
prioritize people . . [Pl ermanent people
woul d have [to be] hired first and down the
line, and it could be likely that

. there wouldn't be any positions
available for the tenporary because of the
noney. But at that point it was all put in
a hypot hetical situation.
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Gary Hudson, an Association witness, testified that,

Hs [the superintendent's] response was
fairly well worded but it was a statenent
that if the union got in and if the union's
demands were for noney at all cost, then
tenporary teachers would be let go.

Asked on cross-examnation if Dr. Buchanan actually said that
tenporary teachers would lose their jobs if the Association won
the el ection, M. Hudson responded:

Not in those words. The only things, as
|'ve already said, that tenporary teachers
woul d be an obvious place to pick up funding
for araise if it was demanded. But he
never said that teachers would lose their
job if the union cane in.

The superintendent recalled his response to the question as
fol | ows:

Well, | told her in the first place that
this neeting had not been called to discuss
the election. And on that basis | wanted
everybody to understand that | would answer
the question, but I wanted them to know that
| had not planned to get into the el ection
in this neeting. And | pointed out to her
that, in essence, or in a nutshell, that
general ly when negotiations take place that
sal aries, working conditions, itens
affecting budgetary restraints are

involved. And that it all cane out of one
pot and who knew what really would happen,
and it's quite possible that it would affect
the nunber of jobs if it depended upon what
the governing board did or there mght be no
effect at all. But | wasn't sure, except
one thing I could tell them that over the
years that supplies, equipnent, materials,
sal aries, personnel, it was all in the
operating budget, and whatever fina
conclusion that the governing board and CTA
reached, then obviously what was left would
be what we would have to work wth.
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Conpari son of the respective versions of the
superintendent's conments nmakes certain facts evident. The
superintendent did not raise the issue of the election or its
potential effect on tenporary teachers. The issue was raised
in a question by a teacher. After the question was asked, the
superi ntendent responded to it in a highly conditional manner.
Hs response, to quote Association witness Allen, "was all put
in a hypothetical situation.” He made no direct |inkage
between the election and the possible elimnation of tenporary
jobs. He did little nore than state an obvious fact of schoo
finance: there is a limted anmount of noney and funds spent
for one purpose will have an effect on other facets of a schoo
district's operations.

Fugman's Statenents to Klein

In late February of 1983, Association activist Ken Klein
was cautioned about certain of his organizing efforts by the
principal of his school, Janes Fugman. The caution was given
at the conclusion of a neeting at which M. Klein received a
favorabl e evaluation. The nature of M. Fugman's coments are
hi ghly di sput ed.

M. Klein is a wodshop teacher at Kastner Internediate
School. During the pre-election canpaign, he was an openly
active supporter of the Association. He was a nenber of the
Associ ation strategy commttee which nmade plans for the

canpai gn and he distributed Association literature in teacher
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mai | boxes at Kastner. The mail boxes are |ocated near the
principal's office and M. Klein had discussed with the vice
princi pal His belief in the need for collective bargaining.
Wth respect to the disputed cooments of M. Fugman,
M. Klein testified that the evaluation conference took place
in M. Fugnman's office. Present in addition to hinself and the
principal was the vice principal, WIlliamWchtel. During the
eval uation conference, M. Kl ein was handed a copy of the
evaluation and told that the principal was happy with his
work. M. Klein testified that the portion of the conference
whi ch concerned his teaching performance was not |ong. Wen

that was finished, M. Klein testified, M. Fugman said that,

[h]e wanted to warn ne concerning ny
activities involved with trying to get an
election in Covis Unified School District
and he also stated that it had been reported
to himthat | had threatened and intimdated
t eachers.
M. Klein testified that M. Fugman did not say from whom
he had received the report about intimdation and threats.
M. Klein responded that he had a legal right to assist the
Association and that the principal had no right to warn him
about his participation in the union activities. M. Kl ein
said that the conversation then turned into a discussion about
legal rights, ending abruptly when the school bell rang.
M . Fugman denied saying that he wanted to "warn" Klein

about his organi zational activities. The principal testified
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that he spent 13 to 13-1/2 minutes going over with M. Klein
each of 14 areas on the evaluation form He said he spent
about a mnute to a mnute and a half in a "fleeting coment”
to M. Klein about his activities.

M. Fugman testified that he had received a report froma
learning director that M. Klein "was being persistent or
bothering a teacher . . . nanmed Karen Marcos." He acknow edged
on cross-exam nation that he had not spoken with Ms. Marcos to
ascertain the nature of her alleged conplaints. Nonetheless,
M. Fugman testified, he cautioned M. Klein "to nmake sure that
he conducted his activities on his time and not on school
time." M. Fugman testified that he said nothing to M. Klein
about the alleged harassnent or persistence but limted his
remarks only to an adnonition that M. Kl ein should be sure to
conduct his Association business on his own tine.

On cross-exam nation M. Fugman at first could offer no
expl anation for why he adnonished M. Klein to conduct his
organi zational activities on his own tine when the conplaint he
had received was that M. Kl ein was bothering a teacher. Then
M. Fugman nodified his testinony and said that the report he
recei ved was not necessarily about harassnment of a teacher,

"but that potentially sone of these activities m ght have been
occurring during school tinme." M. Fugman said that while he
"wasn't sure" that M. Klein was acting inproperly, he wanted

to "make sure that he was aware of the |aw "
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The third wtness to the evaluation conference was
WIlliamWachtel, the vice principal. M. Wchtel testified
that nost of the time spent in the conference dealt with the
favorabl e evaluation. Wth respect to M. Klein's union
activities, M. Wachtel said M. Fugnan advised Kl ein of a
report "that M. Klein had been conducting collective
bargaining activities during the hours of the school day."

M. Wachtel quoted the principal as then saying that organizing
"is not sonething that he would like to have M. Klein doing
during the course of the school day." M. Wchtel said the
entire discussion about union activities took less than a
mnute and no warning was given to Klein.

M. Wachtel said that he had heard "very general" coments
about M. Klein's union activities fromother teachers. He
could not, however, be specific about the nature of those
comments. Asked about the content of the statenents,

M. Wachtel testified:
Just basically that there was a lot of talk
going on and that it was, you know, there
was a lot of just discussion.

Counsel for the District nade vigorous efforts at the
hearing to discredit the testinmony of M. Klein. This was done
in part by presenting evidence that M. Klein had falsified a
claim for sick leave during the 1982-83 school year and was

docked for a day's pay.® The evidence establishes that

%Evi dence of specific instances of a person's conduct is
adm ssi bl e under Evidence Code section 787 if relevant to
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M. Kl ein developed a severe rash in his groin and took a day
of sick |eave. Because he was enbarrassed about having a rash
in his groin, he falsely reported that he mssed the day of
school because of the flu. On the day of his absence from
school, M. Kl ein went with his wife to a store to purchase
sone nedication for the rash and he stopped in the store for
l'unch where he was seen by the principal, M. Fugnman.

When later questioned by M. Wachtel about eating |unch on
a day he supposedly had the flu, M. K ein stated that he was
going to the doctor. M. Kl ein subsequently admtted that he
had not had the flu and |lowered his pants to show M. WAchtel
the rash. M. Wachtel docked M. Klein for the day of pay and
placed a letter in his personnel file for giving a false reason
for his absence fromschool. M. Klein did not contest the pay
dock or reprimand because, "I felt that | was wong because |
stated the wong reason for being absent and | just wanted it
ended. "

The hearing officer finds Ken Klein to be a credible
Wi tness. Neither his deneanor on the wi tness stand nor the
nature of his testinony suggest that he was biased against the

District because of the sick |eave incident. | ndeed, the

attack credibility other than as tending to prove a trait of
character. See generally, California Evidence Benchbook by
Bernard S. Jefferson at p. 540. Here, the evidence would be
rel evant to show bias or prejudice agai nst Fugman who

di scovered the abuse of sick |eave and Wachtel who ordered the
pay dock and wote the letter of reprimand.
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evi dence establishes the contrary. Stating a false reason for
an absence from work because of enbarrassnent about the true
reason, although not |audatory, is an understandabl e human
reaction. M. Klein knew he was wong and accepted the

puni shment. On the witness stand, M. Kl ein maintained his
conposure under pointed cross-exam nation. He did not try to
cover up or justify his falsification of the sick |eave
docunents and testified about the incident forthrightly,

despi te obvi ous enbarrassnent.

By contrast, the hearing officer finds both M. Wachtel and
M. Fugman to be not credible witnesses. M. Wachtel was |ess
»than candid in his testinony about the sick |eave incident.
Al though he admtted that M. Klein had |lowered his pants to
display his affliction, M. Wachtel was evasive in his
description of what he saw. Asked if M. Kl ein had a rash,
M. Wachtel retreated into statenents that he was not a
physician and therefore was unable to say whether or not

M. Kein had a rash.?

M. Wachtel's inability to recognize a rash is revealed
at pages 470-471 of the Reporter's Transcript.

Q (By Ms. Ross) You have no doubt that
M. Klein mssed school on that day because
sonmet hi ng was physically wong with him
correct?

A. That's not correct, no.

Q | thought | heard you testify earlier
that M. Klein showed you his rash, is that
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M . Wachtel evidenced a stubborn reluctance during the

hearing to admt that anything m ght have been wong wth

correct?

A I"'mcertainly not a physician.

Q Well, it is true that M. Klein had a
rash?

A.  And there, again, I'mnot a physician.
Q Well, did you see anything odd about M.
Klein's body?

A.  That's very | udicrous. ['mnot in a
position to judge that.

Q Well, you know a rash when you see it,
don't you? | nean, there's normal skin and

then there's a rash. You're sort of
famliar with that concept, right?

A Wiy would | be famliar with that?

Q You've never had a rash?

A.  Yes, | can recognize nmy own rashes, yes.
Q You think maybe your rashes are
different than other people's rashes, M.
Wacht el ?

A. There, again, |I'mnot a doctor.

Q Have you ever seen a rash on anybody

el se?

A.  Yes.

Q But you think you wouldn't recogni ze one

if you saw it because you're not a doctor?
I's that your testinony?

A
Q

What is your question?

M/ initial question was whether or not
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M. K ein the day he was absent from school. The hearing
officer interprets M. Wichtel's testinony about the rash as an
indication of unwillingness to provide any information which

m ght reflect favorably on M. Klein. Such an attitude raises
doubts about all of his testinony.

M . Fugman was even less believable as a witness. H's
testinony was marked by contradictions and inprobable versions
of his conversation with Klein. For exanple, his statenent
that he warned Klein about union activities on District tine
seens highly unlikely, given that Kl ein was accused of

harassnment and not of organizing on District time. M. Fugman

M. Kein actually had a rash, and you said
you were not a doctor so you couldn't answer
that questi on.

A It could appear that it m ght have been.

Q It could appear that it m ght have
been? What did it look like to you? [I'm
just asking for your lay —

A. Ared area on his groin.
Q Ckay.
A. Now, it could have been caused by
medi cation, it could have been caused by
several things —
Q Sonet hing was wrong?

Qbvi ously, yes. Yes.

A
Q You have no question about that?
A

No.
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al so di spl ayed an uneven nenory. He was able to recall wth
amazi ng precision, even to the half mnute, the length of tine
he spent tal king about certain subjects in nmeetings as |long ago
as five nonths prior to the hearing.® Yet, despite this
precise recall of events which occurred nonths earlier, when at
the conclusion of his testinmony M. Fugnman was asked how | ong
he had spent on the witness stand, he had to estimate the tine
at 10 to 15 mnutes. During cross-exanm nation about sensitive
poi nts, M. Fugman evi denced nervousness, was fidgety, covered
his mouth with his hand while answering certain questions,
swal | oned and occasionally stuttered. Based upon the nature of
his testinony, his deneanor as a witness and the selective
precision of his nenory, M. Fugman is rejected as a credible
W t ness.

On the basis of these credibility determ nations, it is
concluded that M .. Fugman did state during a February

eval uati on conference that he "wanted to warn" M. Klein about

°For exanple, M. Fugman renenbered that his February
eval uation conference with M. Klein lasted 15 m nutes of which
13 to 13-1/2 mnutes were spent going over each of 14 areas of
evaluation and only a mnute to a mnute and a half were spent
di scussing M. Klein's protected activities. M. Fugman al so
remenbered that a faculty neeting he conducted on May 25, 1983,
| asted about 23 mnutes of which only three mnutes "or nmaybe
| ess" was spent discussing collective bargaining. He
remenbered that the faculty neeting ended "around 7:53, 7:52,
7:53 and one half, right around there, because | can renenber
| ooking up at the clock.”" He also testified that he had not,
in preparation for the hearing, gone over wth his attorney how
many m nutes the evaluation conference |asted and how many
m nutes the faculty neeting |asted.
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his activities in trying to get an election in the Covis
Unified School District. He told M. Kl ein that he had
received reports that M. Klein had "threatened and intim dated
teachers” but failed to provide M. Klein with sufficient
information that he m ght answer the charges.

Superintendent's State of the District Speech

On May 16, 1983, Superintendent Buchanan nade a "state of
the District" speech at Clovis West High School. Attendance
was mandatory for the after-school speech which [|asted
approximately one hour. During the neeting the superintendent
spoke about a nunber of subjects and answered questions which
had been submitted in witing. Anong the subjects covered in
his answers to the questions were the grievance procedure,
salaries and benefits in Clovis in conparison to other
districts and the Faculty Senate.

Wth respect to the Faculty Senate, the superintendent was
asked whether or not the organization was "an inpotent type
body that does relatively nothing for teachers that the
District doesn't want themto.” Dr. Buchanan replied that he
did not know how to respond to the question but believed that
the senate did "a really good job" and was responsible for sone
reforms. He added that because of the senate, teachers would
not have to work on the final Saturday of the school year.

In its objections to the election, the Association alleged

that during a "state of the District" nmessage held "during
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wor ki ng hours” on May 17, the superintendent described the
District's opposition to the Association and to collective
bargai ni ng. (Paragraph No. 4 of the Cbjections.) In its
unfair practice charge, the Association alleged that the

superi ntendent on May 17, "threatened to reduce benefits" if
the enpl oyees voted for the Association by stating that it
would alter its current practice of allow ng enployees to |eave
work early in emergencies (Paragraph No. 9 of the unfair
practice charge.)

No evidence was presented that the superintendent nade
either of these statements during his May 16 speech at Covis
Vest H gh School or at any other tinme. Some evidence was
presented that in March or April M. Wichtel told severa
teachers that under collective bargaining he mght |ose the
flexibility to cover classroons for enployees during
energenci es or nedi cal appoi nt nents.

District Relationship Wth Faculty Senate

The Faculty Senate was fornmed after a 1977 election in
which affiliates of both the California Teachers Association
and the California Federation of Teachers sought to becone the
exclusive representative of Covis teachers. As in 1983, the
District conducted a canpaign in favor of no representation and
no representation was the ultimte w nner.

During the previous canpaign, a proposal for the formation

of a Faculty Senate was raised as an alternative to exclusive
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representation and collective bargaining. The concept of a
Faculty Senate was endorsed by Superintendent Buchanan in a
March 11, 1977, letter to the faculty.

The Faculty Senate was forned after the election. For some
time, the D strict exercised significant influence upon and
invol vement in the operations of the senate. Anne Ritter
testified that she becane a Faculty Senate nenber in the
1979-80 school year after the principal of her school sought
volunteers. Paul Robinson testified that he was solicited by
his learning director, acting at the request of the principal,
to volunteer for service on the Faculty Senate during the
1981-82 school year. Faculty Senate m nutes show that as nany
as four top ranking admnistrators regularly attended neetings
in 1980 and 1981. By the 1982-83 school year, however, the
principal method for selecting senate representatives was by
election and adm nistrators attended neetings only on
i nvitation.

In the 1982-83 school year and earlier, Faculty Senate
m nutes were typed, duplicated and distributed by the secretary
to Associ ate Superintendent Cook. On at |east one occasion, in
August of 1982, the District also distributed for the senate a
letter to nmenbers about the prospects for a salary increase.
The senate letter acconpanied a letter to enpl oyees by a
District admnistrator. It was the regular practice in at
| east two schools, Kastner Internediate School and O ovis West
H gh School, for reports about senate activities to be nade
during faculty neetings.
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For several years, the District provided regular District
stationery for senate use. In the 1982-83 school year, the
District prepared and gave to the senate new stationery bearing
a distinctive Faculty Senate letterhead. In the past, the
senate has had no operating budget. Senate neetings are held
in District facilities.

Faculty Senate nenbers have been excused from sonme work
time for senate duties. During the 1982-83 school year, senate
meetings comenced at 7 a.m and extended until approximtely
7:55 a.m Although the teacher workday begins at 7:30 a.m
with instruction commencing at 8 a.m, senate representatives
have been excused for the first 30 mnutes of duty on neeting
days. - Senate representatives also have been given rel eased
tinme for neetings with the adm nistration.

In addition to neeting with District adm nistrators about
continuation of the 2 percent pay raise and the Saturday
wor kday, representatives of the Faculty Senate also nmet with
the District in 1982-83 to discuss salaries for 1983-84, the
school cal endar, health benefits, the grievance policy,
curriculum and textbooks. Wth respect to salaries, Senate
Presi dent Jordan on March 23, 1983, urged the board to grant a
17 percent pay boost for 1983-84. The board took the proposal
under subm ssi on.

Enpl oyee health benefits have been a subject of Faculty

Senate concern for sone years. Senate publications introduced
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into the record show concerns about health benefits as |ong ago
as the 1980-81 school year. The subject was again before the
senate in the 1981-82 and 1982-83 school years. On

March 16, 1983, Associ ate Superintendent Cook was invited to a
senate neeting to explain the existing health plan and possible
~ changes under contenplation. M. Cook was invited specifically
to answer questions from senate nenbers about why enpl oyees

were not being reinbursed for certain nedical expenses.

In the fall of 1982, a newy established senate grievance
commttee comenced a process ained at the ultimate revision of
the District grievance policy. The commttee polled faculty
menbers about nodifications, including their preferences
regarding the use of a neutral outside person in grievance
processing. By January, the senate had conpleted its plan for
a new policy and presented it to the school board. The
adm nistration rejected certain portions of the proposal,
specifically opposing changes which m ght conprom se the
confidentiality of the procedure. |In addition, the District
informed the faculty commttee that anything related to hiring,
firing or noral turpitude was "out of bounds" for the grievance
comm ttee.

D scussions between the commttee and the adm nistration
continued until about March or April when the D strict broke
themoff. D strict admnistrators asked that the tal ks be

"tabled" until after the election, explaining that it would be
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"inappropriate" to change the grievance policy during the
pre-el ection period.

The senate itself voted to halt its activities during the
nmonth of May in order, according to its April 20 m nutes, "to
al l ow every nenber the opportunity to get involved and take a
stand, as individuals, on the issues |leading up to the
el ection.” However, before voting to recess in May, the senate
approved the distribution of a letter to all D strict teachers
descri bing the purpose and work of the senate. Although the
letter did not take a position on the election, it was an
obvi ous statenment of senate acconplishnents. |Its My 10
distribution was just over tw weeks from the election day and
in that context the docunent reasonably can be read as urging
retention of the status quo. There is no evidence any nenber
of the adm nistration had a role in the preparation or

distribution of the letter.

In the letter, the Faculty Senate clains credit for
"elimnation of the Saturday 'workday' for certificated
menbers," the preparation of a new grievance procedure and the
proposal of a salary increase for the 1983-84 school year.

Telephone Numbers and Posters

Under the terns of the PERB election order, the District
was directed to provide a list of eligible voters, including
substitutes, to the Association by April 22, 1983. The

District conplied with the requirenent and on or about May 3,
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the Association nade telephone calls to all of the substitutes
whose nunbers were listed in the Covis tel ephone directory.
Through this process, the Association was able to reach
approximately 47 of the 80 eligible substitute teachers. Sone

25 to 30 substitutes had unlisted tel ephone nunbers.

Under the terns of the election order, May 3 was a critical
date. Substitutes along with teachers on vacation, |eave of
absence, tenporary |ayoff, long-termillness or on mlitary
duty were to vote by absentee ballot. The ballots were nailed
by PERB on May 3 and were to be returned by mail to Sacranento
no later than 5 p.m on May 24. Association representative
Alan Frey testified that the Association believed it was
necessary to reach the substitutes before they got their
ballots in order to be effective in soliciting their votes.

Teachers for Unity, an organi zation seeking a vote in favor
of no representation was forned on or about May 4, 1983. The
date of the formation of the organization can be fixed through
the credible testinony of Tom Nati on, one of the founders of
the group. M. Nation's testinony that the organization was
founded on May 4 was corroborated by the introduction of a
cancel | ed check which he wote on that day for the purchase of
doughnuts'mhich he distributed at the group's first neeting.

M. Nation credibly testified that sonetine after the
formati on of Teachers for Unity, he learned that the

Associ ation had been calling substitute teachers. He then
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approached Associ ate Superintendent Peter Mehas and requested a
list of substitutes and their tel ephone nunbers. M. Mehas
agreed to give himthe tel ephone nunbers and M. Nation sought
reassurance that it was proper for himto have the nunbers.

M . Mehas responded that the nunbers were public records.

M. Nation asked if the Association had the nunbers and

M . Mehas responded that all the Association had to do in order
to get themwas to ask. M. Nation credibly testified that he
received the tel ephone nunbers no nore than two days prior to a
press conference which Teachers for Unity conducted on May 10

or 11.6

At the press conference on or about May 10, M. Nation
informed M. Frey, who was in attendance, that he had obt ai ned
a list of telephone nunbers from Associ ate Superi ntendent
Mehas. The next day, M. Frey wote a letter to the D strict
demanding a copy of the list of tel ephone nunbers. On the sane
day, Associ ate Superintendent Cook independently asked
M. Mehas if he had, indeed, given a list of tel ephone nunbers

to Teachers for Unity. Wen M. Mhas acknow edged that he had

®The Association alleges that Teachers for Unity got the
list of telephone nunbers on May 2, 1983. The only evidence of
that date was the uncorroborated hearsay testinmony of M. Frey
that a substitute nanmed Darrell Cox had told him that
M. Nation had called himthe night before the Associati on nmade
its May 3 telephone calls to the substitutes. Even if
M. Nation had called Darrell Cox before May 3, there is no
proof that M. Nation got M. Cox's tel ephone nunber fromthe
District. He mght well have obtained it fromthe O ovis
t el ephone directory.
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done so, M. Cook responded that, the District had better get a
list to the CTA. That sane day, a copy of telephone nunbers of
all eligible substitutes was given by M. Cook to Debra Diel,
presideht of the Association. The list of tel ephone nunbers
was turned over to the Association prior to M. Cook's receipt
of the letter of demand from M. Fréy.

M. Frey testified that he had not asked for the |ist of
substitute teacher telephone nunbers until the May 12 letter
which followed the press conference. Asked why he did not ask
for the list prior to that date, he responded, "primarily
because the District wasn't giving out any nore information
than they had to and | didn't think we'd get them"

During the pre-election canpaign, the District's graphic
arts departnent prepared one or nore posters for Teachers for
Unity. No evidence was presented about the exact content of
the posters. It was the uncontradicted testinony of Associate
Superintendent Cook that after he saw the posters he inquired
about them and was assured that the organization had paid for
them He testified that the District graphic arts departnent
in the past has done work for enployees and has a regul ar
billing system under which it receives full reinbursenent for
the cost of the job.

The Election Eve Speech at_Kastner

On May 25, 1983, Kastner Internediate School Princi pal

Janmes Fugman conducted a mandatory neeting of the school's
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approximately 40 faculty nenbers. The neeting conmenced at
7:30 aam and lasted until just before the 8 am start of the
first teaching period of the day.

M . Fugman di scussed a nunber of subjects at the neeting,
including end of year duties of teachers, the need to nmaintain
student discipline through the end of the year, the result of
various conpetitions with dark Intermediate School, various
events scheduled for the final week and the recognition of
various teachers. Estimates vary on how long M. Fugman
di scussed these subjects. He put the anount of tinme at
23 mnutes. Janmes Schlievert, a teacher at the school,
estimated it at 20 to 25 mnutes. Ken Klein, a teacher and
Associ ation activist, said he recorded the anount of tinme as
17 m nut es.

Foll ow ng his remarks about school-related matters,

M . Fugman spoke to the assenbled teachers about the el ection
schedul ed for the next day. There is no significant disparity
in how the witnesses recall M. Fugman's remarks. M. Fugnman
said he had done his dissertation on collective bargaining and
of fered his opinion about its current state, i.e., that it was
the Legislature which held the key to inprovenents and not
bargai ning. He discussed agency shop and the paynent of dues
and nentioned teachers in San Jose. He said that a vote for no
representation was a vote for Kastner. He told the teachers

that it was inportant that they vote the next day and urged
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that they cast their votes for no representation.

Esti mates on the anount of tinme spent on the no
representation speech, vary from3 mnutes (Fugman) to "half
the neeting” (Klein). Two witnesses called by the D strict put
the tine at 3-4 mnutes and 4-5 mnutes. A rebuttal w tness
called by the Association put it at "10 mnutes at |east."

G ven the nunber of subjects discussed before collective
bargaining in relation to what was said about bargaining, it is
reasonable to conclude the M. Fugman's no representation
speech was somewhat l|less than "half the neeting"” but |onger
than 3 to 5 mnutes estimated by District w tnesses.

Pol ling commenced at 7 a.m the next day.

LEGAL ISSUES

1. Dd the District, in violation of subsection
3543.5(a), (b) and/or (d), interfere with the protected rights
of its enployees during the pre-election period by:

A.  Polling workers about their support for the union?
B. Ganting benefits?
C. Making threats?
D. Showing favoritism toward rival organizations?
2. Should the objections to the election be sustained?
3. What is the appropriate renedy?
CONCLUSI ONS OF LAW

In this consolidated unfair practice and objections to

el ection case, the allegations of unfair practices are nearly
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identical to the allegations which formthe basis of the
objection. In sumary, it is contended that conduct by the
District interfered with enpl oyee exercise of the protected
right to select an exclusive representative.

Public school enployees have the protected right "to form
join, and participate in the activities of enployee
organi zations of their own choosing for the purpose of
representation on all matters of enployer-enpl oyee
relations".” It is an unfair practice under subsection
3543.5(a) for a public school enployer "to interfere wth,
restrain, or coerce enployees because of their exercise of"
these protected rights.® Wien a party's conduct interferes
"with the enployees' right to freely choose a representative,”

it may be the basis for sustaining objections to an el ection®

as well as an unfair practice.

‘Section 3543 provides, in relevant part, as follows:

Publ i ¢ school enployees shall have the right
to form join, and participate in the
activities of enployee organizations of
their own choosing for the purpose of.
representation on all matters of

enpl oyer - enpl oyee rel ations

"Section 3543.5 is found at footnote no. 1, supra.

°The grounds for objections to elections are set out at
title 8, California Admnistrative Code, section 32738,
paragraph (c), which provides as foll ows:

(c) (Qojections shall be entertained by the
Board only on the follow ng grounds:
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In an unfair practice case involving an allegation of
interference, a violation will be found where the enployer's
acts interfere or tend to interfere with the exercise of
protected rights and the enployer is unable to justify its
actions by proving operational necessity. Carlsbad Unified

School DiDistrict (1/30/79) PERB Decision No. 89.10 See also,

_ (1) The conduct conpl ai ned of
interfered with the enployees' right to
freely choose a representative, or

(2) Serious irregularity in the
conduct of the election.

®The Carlsbad test for interference provides as follows:

- - L] - L] L] - - » L] - L] L] L] - - - L] L] » - - -

2. \here the charging party establishes
that the enployer's conduct tends to or does
result in some harmto enployee rights
granted under the EERA, a prima facie case
shall be deenmed to exist;

3. \here the harmto the enpl oyees' rights
is slight, and the enployer offers
justification based on operationa
necessity, the conpeting interest of the
enPoner and the rights of the enployees

wi || be balanced and the charge resolved
accordi ngly;

4. \Where the harmis inherently destructive
of engloyee rights, the enployer's conduct
wi || be excused only on proof that it was
occasioned by circumstances beyond the

enpl oyer's control and that no alternative
course of action was avail able

5. Irrespective of the foregoing, a charge
wil|l be sustained where it is shown that the
enpl oyer woul d not have engaged in the
conpl ai ned- of conduct but for an unl awful
mot1vation, purpose or intent.
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Novat o Unified School District (4/30/82) PERB Decision No. 210

and Sacranmento Gty Unified School District (4/30/82) PERB

Deci si on No. 214.

Here, the Association has alleged four types of
interference: interrogation, grant of benefits, threats and
favoritismtoward rival organizations and, as a separate ground
for sustaining the objections, a captive audience speech within
24 hours of the election. Each of these will be separately
anal yzed.

| nt errogati on

The Associ ation argues that the District interfered with
enpl oyee rights by Learning Director Udall's interrogation of
teachers at Cark Internediate School. ‘The Association
contends that the PERB shoul d adopt NLRB rul es on
interrogation, specifically the rule of Struksness Constructiqn

Co. . Inc. (1967) 165 NLRB 1062 [65 LRRM 1385]. Under
Struksness, a violation will be found unless the polling was

conducted under strict safeguards to insure that enpl oyees are

not intimdated. At mininmum the Association contends,

11'n Strucksness Constructi on Co., the NLRB concl uded that:

Absent unusual circunstances, the polling of
enpl oyees by an enployer will be violative
of section 8(a)(l) of the Act unless the
foll ow ng safeguards are observed: (1) the
purpose of the poll is to determne the
truth of a union's claimof nmajority,

(2) this purpose is communicated to the

enpl oyees, (3) assurances agai nst reprisa
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PERB shoul d fol | ow Bl ue Flash Express, Inc. (1954) 109 NLRB 591
[34 LRRM 1384] and, after evaluating the surroundi ng

circunstances of Udall's questioning, conclude that the
i nterrogati on was coerci ve.

The District rejects the Association's contention, arguing
that M. Udall's statements to enpl oyees were "in reality,
i nnocuous, non-threateni ng di scussions on a topic of mnutual
interest —the upcomng election." The District contends that
the comments of the |learning director were noncoercive and did
not constitute an interference with enpl oyee rights.

The evidence establishes that in a negotiating unit wth
680 menbers, M. Udall discussed the election with
approxi mately 12 enpl oyees. The evidence al so establishes that
al t hough he asked sone of those enpl oyees about their
"feelings" regarding the election, he did not specifically ask
how they planned to vote. M. Udall was well-liked by his
subordi nates and the di scussions about the election were
variously described by the teachers as "very |ow key," "very
prof essional " and preceded by assurances that enpl oyees did not

have to offer any opi ni ons.

are given, (4) the enployees are polled by
secret ballot, and (5) the enployer has not
enﬁagepl in unfair |abor practices or

ot herwi se created a coercive atnosphere.

(165 NLRB 1062, 1063.)



Al though M. U dall conceded that he was attenpting to
di scern enpl oyee opinion about the election, the evidence fails
to support the contention that he "polled" or "interrogated"
them Plainly, he shared his views with enpl oyees and he
of fered them the opportunity to share their views with him
However, when all of the circunstances are considered, Blue
Flash, it cannot be said that the statements of M. Udall were
coercive or threatening to enployees. Nothing in the
statenents of M. Udall or in the circunstances of his
pre-el ection conversations with enpl oyees could reasonably have
suggested to enployees that the enployer m ght take action
agai nst them because of their pro-union synpathies.

For these reasons, no unfair practice can be found in the
conduct of M. Ul dall.

Grant of Benefits

The Associ ation contends that the District granted two
benefit inprovenments during the critical pre-election period,
specifically, rescission of a scheduled 2 percent pay reduction
and the elimnation of a requirenent that teachers work the
final Saturday of the school year. Elimnation of the Saturday
work requirement also had the consequent effect of shortening
t he school year by one day. These actions, the Association
argues, violate well-established NLRB prohibitions against
benefit increases during a union election, citing NLRB v.

Exchange Parts Co. (1964) 375 U.S. 405 [55 LRRM 2098]. A
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benefit increase during an el ection canpaign can have the
effect of interfering with enployee free choice, the

Associ ation argues. Because neither benefit inprovenent was
consistent with past practice, the Association concludes they
cannot be justified.

As a threshold argunent, the District contends that the
rescission of the one-year limtation on the 2 percent pay
increase and the elimnation of the end-of-year Saturday did
not occur during the pendency of a representation petition.
The District argues that when the Association "acceded" to the
District's position that the appropriate unit nust contain
substitutes, the Association thereby "voluntarily agreed to
withdraw' its initial petition. Thus, the D strict reasons,
there was no valid representation petition pending between the
February 4 neeting at which an understanding was reached on the
unit configuration and the March 16, 1983, filing of the
anended petition. The March petition was separately posted by
the District and treated as a new filing by all parties, the
District argues. Thus, the District concludes, nothing that
happened during the February 4-NMarch 16 period is relevant to
establish either an unfair practice or to sustain the

Associ ation's election objections.

One searches the representation record in vain, however,
for any evidence that the Association ever withdrew its

Novenber 10, 1982, petition or evidenced any intent to w thdraw
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it. There is no withdrawal of the petition in the PERB
representation file; nor was the petition ever dismssed by
PERB. Nothing in the wording of the "stipulation" entered by
the parties states or even suggests that the prior petition had
been wit hdrawn. Moreover, when the March 16 petition was
filed, it was described by the Association as an "amended"
petition and was treated as an anendnent by the parties. A
party would not normally "amend" a petition it had w t hdrawn.

It would sinply file a new petition.

The District argues that by requiring posting of the
anmended petition, the PERB treated it as a new petition.
However, the intent of PERB regul ations regardi ng anended
representation petitions is apparent. Were an amendnent woul d
"correct technical errors or delete job classifications" there
is no requirenent for posting. Title 8 California
Adm ni strati on Code, section 33100(a). Wiere an amendnent
would add job classifications to a proposed unit, the anendnent
nust be filed with the enpl oyer which nust then post a notice
for 15 workdays. Title 8, California Admnistrative Code,
section 33100(b). A newposting is required, obviously, to
provide notice that certain enployees not fornerly claimnmed for
the requested unit are now bei ng sought for it. The
requi renent of a second posting is a continuation of a single
process. There is nothing inherent in the rules which create a

break between the filing of an original petition and its
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anmendnment. The District's argunent that there was no pendi ng

petition during the February 4 - March 16 period is therefore
rejected. A question concerning'representation conmenced on

Novenber 10,

and continued unresolved at |east through
el ection day on May 26, 1983.
The District next argues that the February 9 action on

salaries had no relationship to the Association's organizing

efforts but was an attenpt to treat all enployees alike,

whet her represented or not, citing MaM G- and Hot el - Reno, Inc.
v. NLRB (9th Cir. 1981) 653 F.2d 1322 [108 LRRM 2348]. The
District argues that the timng of the action was governed by
the filing of an unfair practice charge by CSEA and that there
was nothing even to suggest a discrimnatory notive.

Wth respect to the cancellation of the Saturday workday,
the District argues that its action was consistent with a
deci sion made in the 1981-82 school year. At that tinme, the
District argues, it had planned to end the requirenent that
teachers work the final Saturday and the day was added only
because the Legislature had inposed a requirenent that the
school s provide a Martin Luther King holiday. The 1983 action

was consistent with the earlier decision and "had absolutely no

relation to the election,” the school D strict concl udes.
In San Ranon Val l ey Unified School District (11/20/79) PERB
Decision No. 1l1, the Board observed that "an enployer is

prohibited fromgranting benefits to enployees during the
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period prior to an election,” citing with approval, NLRB v.

Exchange Parts Co., _supra. The Board concl uded that either

granting or wthholding benefits during the "sensitive"
pre-el ection period interferes wth enployee choice. Citing

McCorm ck Longneadow Stone Co., Inc..  (1966) 158 NLRB 1237, 1242

[62 LRRM 1185], the PERB in San Ranpon Vall ey, supra, wote that

a public school enployer is,

.o obligated to act "precisely as it

would if a union were not in the picture"

and commts an unfair practice "if the

enpl oyer's course is altered by virtue of

the union's presence.”
Thus, the question here is whether the District acted precisely
as it would had the Association not been seeking to represent
teachers in Clovis. The evidence conpels the conclusion that
this question nmust be answered in the negative.

The District renmoved the possibility of a pay reduction in
February, ostensibly because it had concluded that finances
woul d be adequate the next fall to permt retention of the
2 percent increase. Yet, less than two weeks after the
District conmtted itself to retention of the 2 percent
increase it again was considering budget reductions for the
ensui ng school year. |If the financial picture was sufficiently
clear in February to permt cancellation of the prospective pay

reduction, one wonders why the District was considering budget

reductions in March.

49



H storically, the Dstrict's approach to enpl oyee benefits
has been cautious. Benefit inprovenents for the succeedi ng
year are announced in the summrer, typically in August. Yet in
1983, the District took the unusual step of acting on benefits
in February. It is true that the D strict cancelled the
schedul ed pay reduction for unit menbers at the sanme tine as it
reached settlenent with CSEA on an unfair practice charge. But
there is no evidence about why that settlenent with CSEA
required the Dstrict to al so announce cancellation of the
schedul ed reduction for teachers. |Indeed, the only expl anation
given for the timng of the action was M. Cook's testinony
that the school board wanted to do sonething for enpl oyee
nor al e.

In its brief, the Dstrict argues that by extending the
2 percent increase into the 1983-84 school year, the D strict
was treating all enployees alike. The Dstrict's obligation,
however, was not to treat all enployees alike. The obligation
was to act the sane as it would have acted were there no
pendi ng el ection. Based upon past practice, the ordinary tine
for the District to have evaluated its situation and reached
concl usi ons about pay increases woul d have been in the sumer
and fall nonths when the D strict would have had a clear
picture of its finances. After an evaluation at that tinme, the
Dstrict mght well have concluded that it could have afforded

to continue the 2 percent increase for certificated enpl oyees
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into the 1983-84 school year and thereby have treated all
enpl oyees alike. There was no urgency in February to act on a
pay scale that would not take effect until the follow ng

Sept enber .
The District's citation of MGM Gand Hotel v. NLRB. supra,

Is inapposite. In that case, the court found that the pay

I ncrease was pronpted by an intense conpetition for qualified
enpl oyees that reached a crisis situation. The enpl oyer
decided to give the raise after reviewing the natter in its
normal busi ness fashion and of 1,200 enpl oyees affected, only
49 were in the negotiating unit. There is no evidence in
Aovis that the early decision on continuation of the bay

i ncrease was due to intense conpetition for teachers. Wile
the record does not contain evidence about the nunber of
nonunit enpl oyees affected by the February decision on pay,
there is nothing to suggest a relationship anything |ike that

in MaM G and Hot el .

The District likew se has failed to offer a convincing
justification for its decision to elimnate the end-of-year
Sat urday workday and shorten the school year by one day. The
District argues that it originally had intended to elimnate
the Saturday workday when it adopted its 1981-82 and 1982-83
calendars in 1980. It was only an action of the Legislature
which "forced" return to the Saturday workday, the D strict

argues. Although the Faculty Senate was the source for the
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original request to elimnate the day, the D strict argues that
it did not act at the sane neeting when the senate
representatives spoke and that when the issue l|later arose at

t he suggestion of a board nenber, there was no nention of the
Associ ation or the el ection.

It is inportant to note, however, that the conditions which
exi sted in February of 1983 were actually no different from
condi tions which existed when the District decided to continue
the Saturday workday for the 1981-82 school year. Because of
the institution of the Martin Luther King holiday, the D strict
in 1981-82 could not have had a 180-day year unless the
teachers worked on that final Saturday or the subsequent
Monday. |In 1981-82, the need to nmaintain a 180-day year was
seen as so inportant that the final Saturday was restored
despite professed intentions to renove it. Yet in February of
1983, the inportance of the 180-day year was suddenly
di m ni shed and for one-year only —the year of the election —
the year was reduced to 179 days so that the final Saturday

could be elimnated.

To again pose the question asked by the PERB in San Ranpn

Val |l ey, supra, PERB Decision No. 1lll, would the District in

February have cancelled the scheduled return to the prior
year's pay schedule "if a union were not in the picture?"
Wuld it have done away with the Saturday workday and shortened

the school year by one day? The District's conduct supplies
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the answer. Wen a union was not in the picture, the District
announced pay rates in late summer or early fall and it
religiously insisted on a 180-day year, even if it meant that
teachers would be required to work on the final Saturday of the
year. The only thing different in 1983 was the presence of the
Association in a canpaign to becone exclusive representative.

Because the granting of benefits during the pre-election
period has the natural and probable consequence of interfering
with enpl oyee rights to organize, the District nust be found in
vi ol ation of subsection 3543.5(a) in the absence of
justification by operational necess[ty. M. Cook testified
that the reason for both the wthdrawal of the threatened pay
reduction and the shortening of the school year was the
i nprovenent of enployee noral e.

Any benefit increase can be expected to inprove enpl oyee
norale at any tinme it is given. Howevér, under San Ranon
Val | ey, supra, public school enployers are not free to "inprove
noral e" by deviating from past practice. The District's goal
of inproving norale is inadequate to outweigh the harmwhich
nunmer ous NLRB and PERB deci sions have found in pre-election
boosts in benefits.

Accordingly, the District violated subsection 3543.5(a) in
February of 1983 by cancelling the scheduled 2 percent pay
reduction, elimnating the end-of-year Saturday workday and

shortening the school year by one day. The unilateral grant of
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benefits w thout any consultation with the Association al so
woul d have the inherent effect of denying the Association the
right to represent its menbers' in violation of subsection
3543.5(b). In addition, as will be seen infra, the grant of
benefits here separately viol ated subsecti on 3543. 5(d).
Threats

The Associ ation contends that D strict admnistrators nade
threats which had the natural and probable effect of
interfering with the canpai gn to becone excl usive
representative. Specifically, the Association contends that
during a May meeting the superintendent threatened tenporary
enpl oyees with the loss of their jobs should the Association
win the election. The Association contends further that

Kastner Internedi ate School Vice Principal WIIliamWchtel

2The protected rights of enployee organizations are set
?uglln section 3543. 1, which in relevant part, provides as
ol | ows:

(a) Enpl oyee organi zations shall have the
right to represent their nenbers in their
enpl oynment relations with public school
enpl oyers .

(b) EnPloyee organi zati ons shall have the
right of access at reasonable tines to areas
I n whi ch enpl oyees work, the right to use
institutional bulletin boards, nail boxes,
and ot her nmeans of communi cation, subject to
reasonabl e regul ation, and the right to use
institutional facilities at reasonable times
for the purpose of neetings concerned with
the exercise of the rights guaranteed by
this chapter



during March or April told five or six teachers that collective
bargai ni ng woul d adversely affect the ability of teachers to
| eave school for personal energencies. Finally, the
Associ ation argues that Kastner Principal James Fugman
t hreat ened Associ ation activist Ken Kl ein because of
M. Klein' s organizing activities.

Citing NLRB and PERB precedent, the Association argues that
t he enpl oyer's speech was not protected because in each
situation there was an inplied threat of reprisal. At mninmm
t he Associ ation argues, the enployer's speech would in each
situation cause at least "slight harnmf to protected rights and,
in the absence of justification, constitute unlaw ul
i nterference.

The District denies that it nade any threats. At nobst, the
District argues, the comments of the superintendent and
M. Wachtel were mere canpaign rhetoric and could not
reasonably be interpreted as threats. The superintendent's
comments were highly conditional and were nmade in response to
an enpl oyee question. As for M. Wachtel's remarks, the
District continues, they were not coercive in tone or situation
and were simlar to remarks found to be unobjectionable in

Clovis Unified School District (8 7/78) PERB Decision No. 61.

Wth respect to M. Fugman's statenents to Ken Klein, the
District would credit the testinmony of M. Fugman and rej ect

that of M. Klein. Under this analysis, M. Fugnman's remnarks
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were no nore than a correct statenent of the law, i.e., that an
enpl oyer has the right to prevent solicitation on behalf of a
uni on during work tine.

In Rio Hondo Community Colleqge District (5/19/80) PERB

Deci sion No. 128, the Board concluded that a public school
enpl oyer has the right under the EERA,

... to express its views on enpl oynent
related matters over which it has legitimte
concerns in order to facilitate full and
know edgeabl edebat e.

But the right of enployer speech is not unlimted and,

.o speech which contains a threat of
reprisal or force or prom se of benefit wll
be perceived as a neans of violating the Act
and will, therefore, lose its

protection .

In accord, John Swett Unified School District (12/21/81) PERB

Deci si on No. 188.

Under the NLRB fornulation of the rule, an enployer nmay
lawful ly offer uncoercive opinion and nake predictions based on
"objective fact" about "denonstrably probable consequences

beyond his control." NLRB v. G.ssell Packing Co. (1969) 395

U.S. 575, 618, [71 LRRM2481], However, a violation wll be
found where the speech inplies that the enployer "nmay or may
not take action solely on his own initiative for reasons
unrelated to econonmic necessities and known only to him" NLRB

v. G ssel Packing, supra, 395 U S. 575, 618.

When neasured agai nst these standards, no violation can be
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found in either the superintendent's speech to the tenporary
enpl oyees or M. Wachtel's coments about personal emnergency
| eaves.

When asked about the effect of the election on the hiring
of tenporary teachers, the superintendent gave a highly
conditional answer. He stated that if the union insisted upon
i nprovenents that cost noney, and the District received no
addi tional state funds, then the cost of the negotiated itens
woul d have to cone from sonewhere. Because all District
expendi tures cone fromone pot, he continued, noney used for
one purpose would have an effect on others. In such a
situation, he concluded, there could be an effect upon the
nunber of jobs available for tenporary teachers.

That school districts have limted anobunts of noney and
that expenditures for one purpose affect other possible
expenditures is an objective fact of school finance. This is a
consequence beyond the control of the District. The
superintendent did not state that certification of an exclusive
representative would result in a reduction in the jobs of
tenporary teachers. He said that tenporary teachers are at a
lower priority in rehiring than pernmanent teachers and insofar
as reductions mght be required, tenporary teachers could be
affected. His statenent was not a prediction but a conditional
anal ysis of possibilities and did not step over the bounds of

perm ssi bl e statenents.
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The evidence is scanty in regard to M. Wachtel's
statenments about energency |eaves and nedi cal appoi ntnents.
The evidence establishes only that M. Wachtel stated to a
smal | group of enployees that collective bargaining m ght
result in the loss of his flexibility to cover classroons for
enpl oyees absent for energencies or nedical appointnents. The
conment was neither a prediction nor a threat.

As the District observes, the conmrent of M. Wachtel
.closely paral lels a statenment of Superintendent Buchanan found

not to be coercive in Covis Unified School District, supra,

PERB Decision No. 61. In the prior case, Superintendent
Buchanan observed that such itens as release tinme for dental
appoi ntments, then adm nistered informally by schoo
principals, could be affected by the give-and-take of
negotiations. The comment was held to be a statenent of
opi ni on about one of the possibilities under negotiations. The
statement of M. Wachtel, simlarly, should be seen in the sane
light. It was an opinion about a possible effect of collective
bargaining. There is no reason to believe it would tend to
interfere with protected enpl oyee rights.

The statenment of Kastner Principal Fugman to M. Kl ein,
however, is a quite different matter. M. Klein, an
Associ ation activist, was called into the office of the
principal for a job performance evaluation. Follow ng

di scussi on of the eval uation, which was favorabl e, the

58



princi pal advised M. Klein that he wanted "to warn" him
regarding his activities on behalf of the union. Specifically,
M. Klein was warned that the principal had been advised that
M. Klein "had threatened and intimdated teachers."” The
circunstances of the alleged threats and intimdation were not
revealed and M. Klein was not asked for an explanation. He
thus stood accused but unable to proffer a defense.

A "warning" made by the principal in the context of an
eval uation, albeit favorable, would at mninumtend to
interfere wwth M. Klein's protected right to participate in
Associ ation activities. The very use of the word "warn" by the
principal carried with it the overtone of retaliation for
failure to adhere to the warning. A union organizer,
confronted with a warning about unspecified inproprieties mght
easily choose to stop organizing. |If he chose to continue, it
doubt| ess would be wth a sense of trepidation. As the
Associ ation argues, the warning could well have caused
M. Klein "to believe that his next evaluation m ght not be as
favorable if he continued those activities." The record is
devoi d of proof that the warning by M. Fugman was
operationally justified. No convincing evidence was presented
that M. Klein in fact harassed or intimdated anyone or that
he inproperly conducted any of his organizing activities during

work tine.

On this basis, it is concluded that M. Fugman's warning to
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M. Klein was interference with M. Klein's protected right to
participate in the activities of an enpl oyee organi zation in

vi ol ati on of subsection 3543.5(a). Intimdation of an

Associ ation activist and organi zer would have the concurrent
effect of interfering wwth the Association's protected right of
access to enployee work areas and neans of communication
(footnote 12, supra) in violation of subsection 3543.5(b).

Dom nati on and/or Favoritism Toward Rival Organizations

The Association contends that the District violated
subsections 3543.5(a), (b) and (d) by dom nating, assisting and
favoring the Faculty Senate while a question concerning
representation was pending. The Association finds two separate
vi ol ati ons of subsection 3543.5(d) in the District's
relationship with the Faculty Senate. It is contended first
that the District unlawfully dom nated and supported the
Faculty Senate. |In addition, and separately, the Association
argues that the District violated its obligation of strict
neutrality during the pre-election period.

The Association asserts, and the D strict does not
di sagree, that the Faculty Senate is an enpl oyee organi zation

with the meaning of EERA ¥ The Association argues that the

BThe definition of an enpl oyee organization, which is
set out in subsection 3540.1(d), reads as foll ows:

(d) " Enpl oyee organization" neans any
organi zation which includes enpl oyees of a
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District has supported the senate fromits inception in 1977
when it was formed as an alternative to collective bargaining.
For at least three years and continuing though 1982-83, the
Associ ation continues, the Dstrict has typed, duplicated and
distributed mnutes of senate neetings. It has provided the
senate with stationery, printed at Dstrict cost, allowed
menbers to nmeet on District premses during work tinme and been
involved in the selection of at |east some senate

representatives.

Furthernore, the Association argues, the D strict has
accorded the senate with de facto recognition by neeting wth
Its representatives about negotiable nmatters during the period
a representation petition was pending. Throughout this period,
the Association conplains. District administrators, including
the superintendent, have praised the work of the senate. Taken
t oget her, the Association concludes, these various factors
unquestionably establish D strict domnation and support for

the Faculty Senate under various NLRB and PERB deci si ons.

The District responds that the Association relies on

evi dence about tine-barred events in order to nake its case.

publ i c school enployer and which has as one
of its primary purposes representing such
enBIpyees in their relations wth that

publ i ¢ school enpl oyer. ?EhPonee

organi zation" shall also include any person
such an organi zation aut horizes to act on
its behal f.
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During the period within six nonths of the filing of the
charge, the District argues, there has been no show ng of
unl awf ul domi nation or assistance.

The District acknow edges that it "has had a | ong-standi ng,
si x-year relationship of cooperation and conmunication with the
Faculty Senate." But it argues that the EERA in no way
prohi bits cooperation between an enployer and a nonexcl usive

representative. CGting Los Angeles Unified School District

(2/17/83) PERB Decision No. 285, the District argues that the
PERB has encouraged and the EERA in part requires conmunication
and cooperation between an enployer and nonexcl usive
representatives as a nethod of furthering inproved

enpl oyer - enpl oyee rel ati onships. Federal cases simlarly
encour age cooperation, the District argues.

The District maintains that while its relationship with the
senate would be lawful under private sector principles, that
result is even nore obvious under the unique provisions of the
EERA. Citing the section 3541.5(b) requirenment, footnote
No. 12, supra, that public school enployers nust afford access
to enpl oyee organi zations, the District argues that provision
of a meeting room and simlar assistance to the senate was
not hi ng other than |awful cooperation.

It is concluded initially that the evidence sinply cannot
sustain the Association's contention that the Faculty Senate is

dom nated by the District in violation of section 3543.5(d).
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What ever the historic relationship may have been, it is
apparent that by the 1982-83 school year, the senate had
removed the District fromcontrol over its oper ati ons.

Adm ni strators no longer routinely attended senate neetings and
appeared only upon senate request. Senate representatives were
chosen by election in 1982-83 except in cases where the absence
of conpetition permtted volunteers to becone the
representatives. There is no evidence to indicate that the
District controlled the subjects of senate interest or

i nfluenced senate positions. Sinply put, there is no evidence
of the kind of "pervasive involvenent . . . in the organizing
and adm ni stering” of an enployee organization which the PERB
el sewhere has found to constitute enployer dom nation

Ant el ope Vall ey Conmunity College District (7/18/79) PERB

Deci si on No. 97.

A nore substantial question is raised by the District's
assistance to and support for the senate. It is not here
necessary to consider whether the typing and distribution of
m nutes, the gift of stationery and the provision of released
time to attend neetings would be lawful in a nonelection
environnment. Sone types of conduct are considered nothing
other than |lawful cooperation and, as the District argues, may
be permssible in cerfain ci rcunmstances. Here, however, the
District's assistance to and support for the Senate occurred

during the pendency of a question concerning representation.
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It is an unfair practice for a public school enployer to
"contribute financial or other support” to an enpl oyee
organi zation or to "in any way encourage enpl oyees to join any
organi zation in preference to another."* The PERB has
interpreted this section as inposing on enpl oyers "an
unqual ified requirenment of strict neutrality." Santa Mnica

Community College Dstrict (9/21/79) PERB Decision No. 103.

There is no requirenent that the enpl oyee organi zati on show
that the enployer intended its actions to inpact on enpl oyee
free choice. "The sinple threshold test of section 3543. 5(d)
I's whether the enployer's conduct tends to influence that
choi ce or provide stimulus in one direction or the other."

Santa Monica Coormunity College D strict, supra. The District's

actions fall far short of the required neutrality in its

dealings with the Faculty Senate.

During the critical period followng the filing of the
Association's representation petition, the Dstrict pursued its
relationship with the Faculty Senate as if nothing had
happened. It continued to provide free typing and distribution
of the mnutes of senate neetings. |t continued to supply the
senate with stationery and to excuse its nmenbers from work

assignnments in order to attend neetings. Unlike the State of

1“See subsection 3543.5(d), footnote no. 1, supra.
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California in Departnent of Corrections (5/5/80) PERB Decision

No. 127-S, the District apparently did not even consider the
possibility that it m ght have been obligated to offer the sane
assi stance to the Association or to offer it to neither
or gani zat i on.

District representatives continued to neet with Faculty
Senate representatives about matters fundanental to the
enpl oyment relationship (e.g., length of the school year,
wages, health benefits, grievance policy), and nade a
significant change in benefits without first notifying the
Associ ation. Then, on May 16, 1983, sone 10 days before the

el ection, Superintendent Buchanan told teachers attending a

Clovis West High School faculty neeting that the senate did "a

really good job" and that because of the senate, teachers would
not have to work the final Saturday of the school year. Such
conduct could not help but create the inpression that the
District favored the Faculty Senate, thereby providing the
prohibited "stinulus in one direction or the other."

Santa Moni ca, supra, PERB Decision No. 103.

The District's citation of Los Angeles Unified Schogl

District, supra, PERB Decision No. 285, is not helpful toits

case. Los Angeles Unified did not arise in a pre-election

context where an enployer was accused of favoring one enployee
organi zati on over another. It does not deal with a situation
where an enployer nmet with one conpeting organi zati on about

matters of fundanmental interest while failing even to inform
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t he ot her organization about intended changes. Los Angel es
Unified involves an enployer which failed to give a
nonexcl usi ve representative notice of its intended changes in
matters fundanmental to the enploynment relationship and thus
deni ed the organization the opportunity to represent its
menmbers. The requirement that an enployer permt nonexcl usive
representatives to represent their nenbers in no way permts an
enpl oyer to show favoritism between conpeting organi zations by
nmeeting with, supporting and crediting one organization with
achi eving benefits, while ignoring the other.

The District argues that a public school enployer should
not be required to "imediately cease all fornms of even
i nnocuous cooperation with a well-established enpl oyee
organi zation as soon as a representation petition is filed."
| ndeed, an enpl oyer should not be so required. But in
mai ntaining a relationship with an existing enpl oyee
organi zation a public school enployer nust not, during the
pendency of a question concerning representation, breach its

"unqual i fied requirenent of strict neutrality.” Santa Monica,

supra, PERB Decision No. 103.

- During the critical pre-election period, the District
breached the requirenment of neutrality. Even though the senate
was not listed on the ballot, it was a very real conpetitor of

t he Associ ati on, nonetheless. Sacranmento Gty Unified School

District, supra, PERB Decision No. 214. A vote for the
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Associ ation was a vote to abolish the existing system of
Faculty Senate representation. The evidence is substanti al
that the District failed to renain neutral. Its support for
the Faculty Senate woul d have been obvious to even the nost
casual observer of the el ection. |

The District's conduct was a violation of subsection
3543.5 (d) and, because such a display of favoriti smwoul d tend
tointerfere with enpl oyee rights, of subsection 3543.5(a).
Enpl oyer favoritismtoward a rival organization also has the
effect of hindering the Association's ability to represent its
menbers in violation of subsection 3543.5(b).

The Association also has challenged D strict assistance to
an organi zati on known as Teachers for Unity. Specifically, the
Associ ation contends that the District gave Teachers for Unity
copies of a telephone list for substitute teachers after
denying such information to the Association. The Associ ation
also alleges that the Dstrict made a poster for Teachers for
Unity.

The evidence is conclusive that the Association did not
request the telephone list until after Teachers for Unity
requested it. Further, the evidence establishes that the
Dstrict gave the list to the Association prior to receiving a
formal request for the information. Wth respect to the
poster, the evidence establishes that the District followed its

regul ar practice for outside work and charged Teachers for
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Unity the reasonable cost of the poster. There is no evidence

that the organi zation was given any special treatnent.
Accordingly, the contention that the District

discrimnatorily gave Teachers for Unity a tel ephone |ist and

i mproperly made a poster for the organization nust be dism ssed,

Obj ecti ons

The Association's objections case contains all of the above
all egations and one in addition. 1In its objections to the
el ection, the Association contends also that Kastner Principal
Janmes Fugman conducted a captive audience neeting within
24 hours of the election at which he urged rejection of the
Association. There is no claimthat the content of
M. Fugnman's remarks was itself coercive. The conplaint is

about the timng.

In making this conplaint the Association urges adoption of
the per se rule of Peerless Plywod Co.. (1953) 107 NLRB 427 [33
LRRM 1151]. Under the rule, the NLRB will set aside an
el ection upon a showing that an enpl oyer nmade a captive
audi ence canpai gn speech to a nassed assenbly of enpl oyees
within 24 hours of the election. Even a slight encroachnent
upon the insulated period will result in overturning the
el ection.

The Association urges that PERB adopt the NLRB rationale

t hat ,
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. . last-mnute speeches . . . to nmassed
assenblies of enpl oyees on conpany tinme have
an unwhol esone and unsettling effect and
tend to interfere with that sober and
t hought ful choice which a free election is
designed to reflect.

(Peerl ess Pl ywood Co. ,
supra, 107 NLRB 427, 429.)

The District urges rejection of the per se rule, contending
that the principal question is not when the speech was made but
its content. The District argues that there is no evidence
that M. Fugman's comments had any probabl e inpact on enpl oyee
free choice. Moreover, the District argues, the comments of
M. Fugman were brief and consunmed only a small portion of the
nmeeting which generally was devoted to end-of-year business.

At nost, the District concludes, M. Fugman's remarks were
"de m ninmus" in effect.

If the Peerless Plywod rule were adopted by PERB, the

| Fugman speech on May 25, 1983, would of itself be sufficient to
set aside the election. Under the NLRB approach, it makes no
di fference whether the captive audi ence speech was nade to the
entire workforce or only to a small portion of it. Speeches by
a supervisor to groups of 3 to 10 enployees at 8 of 396 stores
involved in an election were sufficient to trigger the rule and

bring about a new election. The Geat Atlantic & Pacific Tea

(1955) 111 NLRB 623 [35 LRRM 1537]. See al so, Honeywel |
(1966) 162 NLRB 323 [64 LRRM 1002] .
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The PERB, however, has eschewed per se rules in elections,
preferring to examne the entire circunstances in an objections
case. In this respect, PERB decisions involving objections
differ from National Labor Rel ations Board cases which often
focus on whether or not "requisite |aboratory conditions" were

present during the pre-election period. See, Ceneral Shoe

Corp. (1948) 77 NLRB 124 [21 LRRM 1337]. Because the PERB has
not demanded "l aboratory conditions” for elections, it has
refused to follow certain NLRB-adopted per se rules for setting

asi de elections. See, for exanple, Tanmal pais Union H gh School

District (7/20/76) EERB Decision No. 1 where the Board refused
to follow the NLRB practice of automatically setting aside an
el ection where a party has marked a nearly exact reproduction
of an NLRB ballot. Rather than evaluate elections on the basis
of per se rules, the PERB has exam ned the totality of

pre-el ection conduct to determne if there was interference or
conduct which would have that natural and probable effect.

Al t hough the Board has yet to deal with (he effect of a
captive audi ence speech within 24 hours of an election, it is
concluded that the Board would treat the timng of the speech
as one factor to be considered along with others in determ ning
whet her the conduct of a party interfered with "the enpl oyees’
right to freely choose a representative."

Applying the totality of the conduct approach, it is

concl uded that the objections to the election in Covis nust be
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sustai ned. A nunber of factors conpel this conclusion. During
the period after the filing of the Association petition, the
D strict cancelled a scheduled 2 percent pay reduction,
elimnated a requirenment that enployees work on the fina
Saturday of the school year thereby shortening the year by one
wor kday. The elimnation of the Saturday workday gave support
to the Faculty Senate, a rival enployee organization. Wthin
10 days of the election, the Senate was credited by the
superintendent with the elimnation of the nuch-disliked
workday. The District further supported the senate by typing,
copying and distributing senate mnutes on stationery provided
by the Dstrict and by giving senate representatives tine off
fromwork to attend its neetings. Finally, a Dstrict
admni strator threatened Associ ati on organi zer Ken Kl ein
because of his protected participation in Association
activities and the same admnistrator, within 24 hours of the
el ection, gave a captive audi ence speech to a nmassed assenbly
of enpl oyees at which he urged themto vote agai nst the union.
Al of these actions were taken w thout operational
jystification.

Taken col | ectively, the various D strict actions are nore
than adequate to establish a "probable inpact on the enpl oyees'

vote." Jefferson EH enentary School D strict (6/10/81) PERB

Deci si on No. 104.
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As they prepared to cast their ballots, the District's
enpl oyees had a rather clear choice. On one side was a vote
for "no representation,” and continuation of the existing
system of Faculty Senate representation. The senate was an
organi zati on obviously favored by the District. Enployees knew
that the senate, as a favored organi zation, had been successful
in obtaining sone benefits, including the recent elimnation of
t he nmuch-disliked end-of-year Saturday workday. The District
had cooperated with the senate in the past and the
superintendent's el eventh hour praise of the organi zation was
an inplied prom se of cooperation in the future. The other
choice was a vote for the Association, an organization
rigorously disfavored by the District. \Wile enployees were
Wi t nessi ng cooperation between the District and the senate they
were being urged by the District to reject that "outside"
organi zation, the Association, which has had "no positive input
on any matter involving the District over the past seven
years."15

When confronted with such a choice, a nunber of enployees
reasonably could have decided that it was easier to go along
with the District than run the risk and uncertainty of change.

Such an environment would inherently interfere with enployee

~®Superintendent Buchanan's letter to enpl oyees, dated
April 28, 1983, Association Exhibit No. 40.
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free choice. Accordingly, the objections to the election nust
be sust ai ned.
RENEDY
The Associ ati on seeks a bargaining order, arguing that the
District's unfair practices are so pervasive that there is no
possibility of erasing their effects. The Association cites

NLRB v. G ssel Packing Co. (1969), supra, 395 U.S. 575 and

urges that a bargaining order is appropriate. The Association
observes that it at one tine denonstrated majority support and
the District's subsequent practices were such that they "would
have the tendency to undermne nmajority strength and inpede the

el ection processes.” NLRB v. Gssel Packing, supra, 395 U. S.

575, 614. The Association cites several NLRB cases where
bargaining orders were issued and argues that because those
cases are factually analogous to the events in Clovis, the PERB
shoul d issue a bargaining order here.

The District describes a bargaining order as a totally
i napplicable renedy. Bargaining orders are disfavored
remedi es, the District argues, and should be given only in
response to outrageous, egregious enployer m sconduct not
capable of remedy through traditional sanctions. Viewed at
their worst, the District contends, the unfair practices
all eged here are "routine and renedi able."

It is concluded that a bargaining order is not appropriate

because the unfair practices commtted here are not so
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pérvasive as tonullify the possibility of a fair rerun
el ection.

In Aovis, there were no proven threats of layoff, no
proven incidents of coercive enpl oyer interrogation, no proven
retaliation for union activity, no warnings that a union would
be unable to secure a contract with the District. These are
all factors in typical bargaining order cases. The nost
serious pre-election msconduct was the cancel lation of the
threatened 2 percent pay reduction and the one-day reduction in
the school year. Wile both of these actions doubtlessly had
an effect on the election, they do not preclude the possibility
of a fair rerun. Federal cases do not hold even that a pay
Increase during the crucial period automatically entitles a
conplaining union to a bargaining order. See, NRB v. Q.uber's
Super Market. Inc. (7th Gir. 1974) 501 F.2d 697 [87 LRRM 2037].

The threat nmade against M. Kl ein was isolated and there is
no show ng that other enpl oyees knew about it, nuch |ess that
it engendered such w despread apprehension that enpl oyees woul d
be fearful of exercising free choice in a rerun election.
Finally, there is no reason to believe that the Dstrict would
not cease exclusively nmeeting with and supporting the Faculty
Senate if ordered to do so by PERB, the renedy found
appropriate by the Board in Sacranento Gty Unified, supra,

PERB Deci si on No. 214.
A new election is an appropriate renmedy along with a cease

and desist order requiring the Dstrict post a notice
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incorporating the terns of the order. Posting of such a
notice, signed by an authorized agent of the District, wll
provi de enployees with notice that the District has acted in an
unl awful manner, is being required to cease and desist from
this activity, and will conply with the order. It effectuates
t he purposes of the EERA that enployees be inforned of the
resolution of the controversy and the District's readiness to

conmply with the ordered renedy. Davis Unified School District

(2/ 22/ 80) PERB Decision No. 116; see also Placerville Union

School District (9/18/78) PERB Decision No. 69.

PROPCSED ORDER

Upon the foregoing findings of fact and conclusions of | aw,
and the entire record in the case, it is found that the C ovis
Uni fied School District violated subsection 3543.5(a), (b) and
(d) of the Educational Enploynent Relations Act. It is further
ordered that the objections to the election of May 26, 1983,
filed by the Clovis Teachers Association, CTA/ NEA are
sustai ned, consistent with the findings and conclusions in this
proposed decision. Pursuant to subsection 3541.5(c) of the
Governnment Code, it hereby is ORDERED that the District, its
governing board and its representatives shall:

1. CEASE AND DESI ST PROM

(a) Making changes in enployee benefits that are not
consistent with past practice, at the tinme a question

concerning representation is pending;
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(b) Interfering with the right of enployees to
participate in the protected activities of enployee
organi zations by issuing warnings to enployees who choose to
engage in such activities;

(c) Showi ng favoritismtoward the Faculty Senate
while a question concerning representation is pending by
supporting the activities of the Faculty Senate and by
exclusively neeting with representatives of the senate about
matters fundamental to the enploynment relationship and
subsequently crediting the senate with securing inprovenents in
enpl oyee benefits.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS

ACT:
(a) Wthin seven (7) workdays of service of a fina

decision in this matter, post at all school sites and all other
work | ocations where notices to enployees are customarily
pl aced, copies of the notice attached hereto as an appendi x.
The notice must be signed by an authorized agent of the
District, indicating that the District will conmply with the
terms of this order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the notice is not reduced in
size, altered, defaced or covered by any other material.

(b) Wthin twenty (20) workdays fromservice of a

final decision in this matter, notify the Sacramento Regi ona
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Drector of the Public Enploynent Relations Board, in witing,
of the steps the enpl oyer has taken to conply with the terns of
this order. Continue to report in witing to the regional
director periodically thereafter as directed. Al reports to
the regional director shall be served concurrently on the
charging party herein.

| T 1S FURTHER CRDERED that the results of the May 26, 1983
representation el ection shall be declared invalid and a new
el ection shall be conducted as may be ordered by the Sacranento
Regi onal Director.

Pursuant to California Admnistrative Code, title 8,
part 111, section 32305, this Proposed Decision and O der shall
becone final on Novenber 7, 1983, unless a party files a'tinely
statenment of exceptions. In accordance with the rules, the
statement of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Admnistrative Code, title 8,
part |11, section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public
Enpl oynment Rel ations Board itself at the headquarters office in
Sacramento before the close of business (5:00 p.m) on
Novenber 7, 1983, or sent by telegraph or certified United
States nmail, postmarked not |ater than the last day for filing
in order to be tinely filed. See California Admnistrative

Code, title 8, part I, section 32135. Any statenent of
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exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceedings. See
California Adm nistrative Code, title 8, part IIll, section

32300 and 32305.

Dat ed: Cctober 18, 1983
' Ronal d E. Bl ubaugh

Hearing O ficer
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